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Shepard's Citations Takes The Stand 


Q. What is your name? 

A. “Shepard's Citations.” Every lawyer knows me. 
Q. Where do you reside? 

A. You will find me in the libraries of thousands 


of judges and lawyers in every State of the 
Union. 


. What is your business? 

. My business is furnishing a citation service to 
judges and lawyers so that they can determine 
quickly and accurately the present day stand- 


ing of Federal and State cases and statutes. 


. How much experience have you had in fur- 
nishing this service? 

A. Sixty years. And by the way, they all say 
| am indispensable. 


. ls it true that, with respect to the doctrine of 
stare decisis, Shepard's Citations is the only 
system of legal research that instantly discloses 
the particular decisions that are regarded as 
binding precedents? 

. Yes. An examination of letters from thousands 
of lawyers in all parts of the country substan- 
tiates this conclusion. 


This is No. 1 of a series of advertisements outlining the functions and 
uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPPARD'S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Excessive Federal Taxation of Corporations 
—lIts Bearing and Results 


By James W. Mupce * 


resident of the United States having an income 

of only $1,000 may bear, directly and indirectly, 
a Federal tax burden at the rate of 18 per cent, 
whereas another individual having an. income of 
$6,500, all fully taxable, may pay a tax at an average 
rate applicable to his entire income of less than 2%4 
per cent, and an individual having an income of 
$20,000 may pay a tax at an average rate of less 
than 8% percent. These results are startling when 
it is borne in mind that our basic Federal tax (the 
income tax) purports to impose the burden in pro- 
portion to ability to pay, with the rate of tax increas- 
ing as income increases. 


The situation described exists, of course, when the 
$1000 income is derived from corporate earnings, 
taxed as they pass through the corporation at 1334 
per cent, and taxed again (under Section 213 of the 
National Industrial Recovery Act) at 5 per cent 
when distributed as dividends to stockholders, and 
when the larger incomes referred to are derived from 
salaries, interest on bonds, or business conducted by 
an individual or partnership. The figures are pre- 
sented as illustrating the very substantial injustice, 
particularly in the case of the stockholder of small 
means, resulting from the high rates of tax levied 
under our Federal system upon the corporation. 


The purpose of this article is to consider the ex- 
tent of the excess burden to which corporate income 
is subjected under our Federal laws, the reasons 
behind the imposition of such excess burden and the 
degree to which they are or are not sound reasons, 
the effect of such impositions on the ordinary tax- 
payer and on the general business situation, and 
finally a possible alternative procedure. 


In view of the basic nature and theory of the in- 


L) vee the laws now in effect an individual 


come tax, a completely scientific and equitable stat-. 


ute would impose no taxes whatever upon the 
corporation, for the obvious reason that the corpo- 
ration is a wholly artificial entity, representing in 


* Attorney-at-law, Boston, Massachusetts. 


no way the burden-bearing ability of the real entities 
involved—namely, its stockholders. Or at any rate, 
such a statute would impose no tax with respect to 
such part of the corporate income as is distributed. 
Instead, both the normal and surtax would be levied, 
in respect of such distributed income, upon the indi- 
vidual distributee, under rates determined according 
to his individual status. Even a corporate rate equal 
to the normal rate applied to the lowest bracket of 
individual net income fails to give recognition to the 
personal credits and exemptions to which the individ- 
ual, burdened with the responsibility of family sup- 
port, is entitled. The million dollars of net income 
earned by a prosperous corporation might conceiv- 
ably represent the sole resource of a group of indi- 
viduals having total incomes limited to $2500 each, 
all of whom, therefore, ought, under the theory of 
our income tax law, to be wholly exempt from Fed- 
eral taxation, and yet, through the burden imposed 
under our statutes upon the corporation (and there- 
fore imposed blindly so far as concerns real ability 
to pay) all of these individuals are taxed through the 
corporation at a rate exceeding 18 per cent, a rate 
as great as that applied to the president of that 
same corporation receiving, we will assume, a salary 
of $50,000. ‘ 

Of course, corporate stock is not all owned by 
persons of small incomes, and therefore the example 
given does not illustrate the average case. In prin- 
ciple, however, it is sound for the reason that a very 
considerable proportion of the stockholders in our 
largest corporations are persons of comparatively 
small means, having no such ability to bear tax. bur- 
dens as corresponds to the rates levied upon their 
income through the corporate entity.. Thus, in the 
case of the American Telephone and Telegraph 
Company, for which full statistical information is 
available, the average numberof shares held per 
stockholder as of December 20, 1932 was less than 
27, forty per cent of the stockholders held 5 shares 
or less and more than sixty per cent held 10 shares 
or less. Only 4.4 per cent held 100 shares or more. 
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Furthermore, of the shares held by this 4.4 per cent 
a substantial proportion was presumably held by 
insurance companies, charitable corporations and 
other institutions representing for the most part in- 
dividuals of comparatively small means. 

Under present conditions investment in corporate 
stock represents almost the sole medium through 
which the man of moderate means can participate 
in business or share in its profits. The individual of 
great personal fortune can, if so disposed, conduct 
business in his individual capacity or, as is more 
likely, in partnership with other individuals of simi- 
lar fortune. Such possibilities are not available to 
the individual of small means who, if he desires to 
participate in the industrial progress of his country, 
must do so through investment in corporate stocks. 
It is suggested that such participation should not be 
denied except on penalty of submitting to a tax bur- 
den justly applicable only to incomes twenty times 
as large. 

Under the earlier income tax laws, those of 1913 
and 1916, the rates applied to corporate income were 
identical with those then applied to the lowest 
bracket of the individual’s income (under the 1913 
law 1 per cent and under the 1916 law 2 per cent). 
As already pointed out, even the minimum rate when 
applied to the corporation fails to take into account 
the individual’s personal and family situation and 
the exemption claims pertaining thereto. However, 
when rates are low that inequity is comparatively 
slight. On the other hand, under the Revenue Act 
of 1932, the rate applied to corporate income is 1334 
per cent as against a 4 per cent minimum rate applied 
to the individual, after allowing him a personal ex- 
emption of $2500 (if married or the head of a family) 
and additional credits for dependents, none of which 
adjustments can be made in the case of income which 
passes through the corporation. 

To those who believe in the income tax, and in 
the progressive income tax, based upon the principle 
of applying the tax burden where it can most easily 
and equitably be borne, this tendency to increase the 
burden upon the wholly artificial entity of the corpo- 
ration, representing in no way ultimate ability to pay. 
is most disturbing. Not only is it in no sense pro- 
gressive taxation; on the contrary its tendency is in 
many respects regressive, and actually in violation 
of the basic theory of the progressive income tax. 

Under the Revenue Act of 1932 the corporate rate 
was increased from 12 per cent to 1334 per cent. In 
addition, under the special tax provisions of the 
National Industrial Recovery Act, further substan- 
tial burdens were placed upon incomes derived from 
corporations. One of these burdens was imposed in 
the form of the so-called excise tax (in substance, 
of course, an additional income tax) upon dividends, 
at the rate of 5 per cent. There were also imposed 
a capital stock tax and an excess profits tax. 

There is, it is submitted, little justification for 
these additional taxes of the Recovery Act except 
that they are easy to administer and collect, and 
obviously if ease of administration and collection is 
to become the exclusive or dominant standard, there 
is an end to all considerations of equity and justice. 
Exemption of dividends from the normal tax appli- 
cable to individuals is merely in recognition of the 
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fact that those dividends have already been sub- 
jected, when earned by the corporation, to a normal 
tax much larger than that applied to the same type 
of income when earned by the individual. Having 
collected that tax as the earnings passed through the 
corporation, it seems difficult to justify collecting it 
again (in the form of a so-called excise tax) when 
it passes to the individual who has in substance 
already borne the burden imposed upon the corpora- 
tion. Finally this dividend tax runs directly counter 
to the reason usually urged to justify the laying of 
special burdens upon corporate income—namely, that 
corporate income is not necessarily distributed and 
therefore to the extent not distributed avoids the 
surtax—because dividends represent that part of 
corporate income which is distributed and therefore 
necessarily subjected to the full surtax burden. 

With respect to the excess profits tax, the lack of 
justification for any such tax, as applied to the arti- 
ficial corporate entity, will be clear if what has 
already been said be accepted. Excess profits may 
well be taxed but they should be taxed to the indi- 
vidual for whom and for whom alone they constitute 
in reality an excess. The fact that the corporate en- 
tity may earn, for example, 20 per cent upon the 
capital originally invested in it, perhaps many years 
ago by a group of individuals no longer concerned 
in the corporation’s welfare, or upon the value of its 
capital stock at some particular date, is without ma- 
teriality since it is not the corporation which is really 
bearing the tax burden. The net return to the indi- 
vidual holders of the corporation’s stock (which indi- 
viduals really bear the burden of a tax collected from 
the corporation) based upon the cost to them of their 
stock may be very small. It is recognized that the 
excess profits tax imposed by the N.I.R.A. was really 
an administrative expedient intended to insure ade- 
quate self-assessment of the capital stock tax. How- 
ever, the capital stock tax itself, burdening as it does 
even those corporations which are wholly without 
net income and resulting ability to pay, is a tax of 
the least attractive type. So far as concerns the 
corporate franchise, and the special value attributable 
to the right to do business in corporate form (which 
is the theoretical basis for the capital stock tax), 
these values are already in most cases very ade- 
quately taxed by the several state governments which 
grant corporate franchises, and are more appropri- 
ately taxed by them. 

The legislative tendency, in spite of the above- 
described considerations, to impose constantly in- 
creasing tax burdens upon the corporation, may be 
accounted for as a result of two independent factors 
—first, prejudice against the corporation, and second, 
recognition of the fact that corporations do not nec- 
essarily distribute their earnings and in that way 
subject them to surtax in the hands of stockholders. 
These two factors require separate consideration. 

First, with respect to the prejudice against the cor- 
poration: It is not altogether easy to understand 
the persistence in this country of demagogic and leg- 
islative hostility to the corporation in general con- 
sidered as a way of conducting business. Whatever 
justification that hostility may have had in very early 
times it would seem to have none now when the cor- 
poration is the ordinary and normal vehicle for the 
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conduct of substantially all business, with every class 
of our population participating in its ownership. So 
far as this hostility has been fostered and perpetuated 
by personal unethical conduct on the part of a few 
individual corporate executives it is without justifi- 
cation, for the loading of additional tax or other bur- 
dens upon corporations in general does not necessarily 
penalize such executives at all. On the contrary, it 
penalizes the entire body of stockholders who are 
innocent of any participation in the personal misdo- 
ings of the executives and are usually their principal 
victims. So far as prejudice against the corporation 
may be due to the employment of the corporate form 
by certain wealthy individuals as a means of escap- 
ing the income tax burden to which such individuals 
would normally be subject (for example, by the use 
of personal corporations designed to hold property 
and acéumulate income, or by the employment of 
such corporations in connection with the reorganiza- 
tion provisions of the law to postpone the realization 
of profits in connection with capital transactions) the 
legitimate remedy is not a general attack on all cor- 
porations through an increase of general burdens, 
thus penalizing all incorporated business, but rather 
is an attack directed intelligently and effectively 
against the particular abuses involved. 

The second factor tending to justify a compara- 
tively high tax rate applied directly to corporate 
income (and the factor ordinarily relied upon for 
such justification) consists in the circumstance that 
the corporation does not necessarily or actually dis- 
tribute currently (as and when earned) all of its 
income and that so far as such income is not cur- 
rently distributed surtaxes are not currently collect- 
ible, as they would be were the same income earned 
by the stockholders directly. This support for in- 
creasing the burden laid directly upon the corpora- 
tion is obviously entitled to careful consideration. 
To what extent does it justify increasing the income 
tax rate applied to corporations or the imposition 
of additional taxes burdening that income? 

In the first place, the justification referred to is 
of course no justification so far as corporate earnings 
are in fact distributed, because upon distribution the 
surtax is collected immediately from the individual 
distributee-stockholders, and is thus neither avoided 
nor postponed. It is true, however, that in normal 
times corporations do not in fact distribute all of 
their earnings. On the other hand, while this may 
be true conspicuously in some cases and for certain 
periods of time it is true only to a much more limited 
extent in general and over an extended period of time. 
Thus, during this present period of depression many 
corporations are distributing substantially more than 
they currently earn. In this connection, a recent 
report of the Department of Commerce indicated 
that in 1932 total distributions of all kinds far ex- 
ceeded amounts earned. 

The more important cases where corporate income 
accumulation occurs are two. First, in the case of 
certain small corporations, with stock closely held by 
a group of comparatively wealthy individuals, there 
is of course a motive for withholding earnings from 
distribution—namely, the desire to avoid the high 
surtaxes leviable upon the individual stockholders 
upon distribution. Obviously the deliberate employ- 
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ment of the corporate form for this purpose is an 
illegitimate employment thereof for which neither 
the legislator nor the ordinary taxpayer will have 
any sympathy. It is natural and indeed inevitable 
that heavily-burdened taxpayers will employ the 
corporate form for this purpose if the opportunity to 
do so is afforded, but the opportunity should not be 
afforded. In such cases, therefore, there may be 
ample justification for obtaining the tax from the cor- 
poration through the medium of a high rate levied 
directly upon the corporation. It would be unfor- 
tunate, however, if it were necessary, merely in order 
to reach this small group of corporations, to penalize 
all incorporated business with a tax burden not 
otherwise justified. Furthermore, it is not necessary, 
for the reason that a special remedy confined to such 
cases and adequate to cover them has already been 
developed in our tax legislation, represented in the 
Revenue Act of 1932 by Section 104, imposing, by 
way of penalty, a tax equal to 50 per cent of the net 
income, upon any corporation which is either formed 
or availed of for the purpose of preventing the im- 
position of taxes upon its shareholders through the 
medium of permitting income to accumulate instead 
of being distributed. This penalty provision, or a 
similar one, has now been on the statute books con- 
tinuously since 1921, and has received judicial sup- 
port in every case where it has been tested. It is 
believed that it can safely be relied on to prevent 
any substantial evasion of surtaxes over any con- 
siderable period of time by the small group of corpo- 
rations which would naturally be subject to the 
temptation, on behalf of their stockholders, to with- 
hold earnings from distribution. 

In addition to the above-described case—that of 
the small closely-held corporation—, it must also be 
conceded that in times of business expansion, and 
particularly of plant expansion, corporations in gen- 
eral withhold a part of their earnings from distribu- 
tion, not for any purpose of tax avoidance or evasion, 
but for the purpose of extending their plant and 
operations. It is also common and proper practice 
to accumulate a reasonable reserve against contin- 
gencies. These cases are not covered by Section 104 
because the motive to avoid the imposition of tax 
upon stockholders is by hypothesis not the govern- 
ing motive for the withholding of earnings from dis- 
tribution. Is high taxation of corporate income 
justified because of this situation? At best the rem- 
edy is a crude one, because it penalizes the numerous 
shareholders who would not, even in the event of 
complete distribution, be subject to any surtax or in 
any event to more than a small rate of surtax, in 
order to impose what may be an equitable additional 
burden upon those shareholders who would, upon 
distribution, be subject to substantial surtax. Fur- 
thermore, with the amount of plant facilities now 
available for production,—admittedly far in excess 
of any consumption requirements either now present 
or likely soon to develop—income accumulation for 
plant expansion seems unlikely to be operative to any 
serious degree for many years to come. Finally, 
it is suggested that more equitable and scientific 
methods of adjusting the tax burden in the case of 
corporate earnings legitimately withheld from dis- 
tribution, can be found. 
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One such method would be the creation of a 
differential in tax rate as between corporate earn- 
ings distributed and corporate earnings retained. 
This differential as against earnings retained would 
not be a penalty imposition like that of the present 
Section 104, because the case assumed is not one 
calling for a penalty. Accordingly, the differential 
should not be excessive, sufficient in amount merely 
to induce distribution in all cases except where some 
really compelling business reason for retention exists 
and also sufficient in amount to compensate the 
Treasury fairly for the surtax collections delayed as 
a result of faiture to make full current distribution. 
The penalty provision of Section 104 (or some modi- 
fication thereof) would of course be continued to 
cover the case to which it applies. 

Would such a method be subject to legitimate 
business objection? For example, suppose the corpo- 
rate tax rate were reduced to 8 per cent as applying 
to all corporate earnings actually distributed to stock- 
holders. The differential thus created would be suffi- 
cient so that distribution in ordinary course could be 
assumed in all cases except those where current 
income was urgently required for corporate purposes. 
Even in most of such cases distribution could be 
effected, consistently with the needs of the corpora- 
tion, by issuance, contemporaneously with distribu- 
tion of income, of rights to subscribe for additional 
stock at prices sufficiently below the market value 
of the stock to insure the return of the full amount 
distributed. 

It is realized that the foregoing suggestion repre- 
sents a procedure untried in our tax experience and 
that administrative difficulties with its application 
might develop upon detailed consideration. How- 
ever, even assuming its impracticability, it is sub- 
mitted that the present spread between the rate of 
the corporation tax and the rate of the individual 
normal tax is excessive as an offset to the surtax 
loss resulting from legitimate withholding of cor- 
porate earnings (that is, withholding which cannot 
be prevented by a thorough-going application of the 
penalty provisions of Section 104), and that in any 
event there is certainly no justification for the main- 
tenance of such additional burdens upon incorporated 
business as those embodied in the dividend tax, the 
capital stock tax and the excess profits tax of the 
Recovery Act. 

If it be assumed that additional tax funds must 
be raised, the advocate of reduced corporation taxes 
and the opponent of increased corporation taxes will 
of course be asked from what source the additional 
funds are to be raised. It is not within the scope 
of this article to consider the relative merits of vari- 
ous distinctive types of taxation or various theories 
of tax burden. In particular, no views will be here 
expressed as to the relative equity or advantages of 
taxes upon net income and taxes upon sales. It will 
be assumed that, pursuant to the judgment of the 
Congress, a certain amount is to be raised from taxes 
levied upon net income. On that assumption it is 
submitted, on the basis of the principles hereinabove 
set forth, first, that part of the burden now imposed 
upon corporate net income should be transferred to 
individual net income, in the form of increased nor- 
mal or surtaxes (or both) upon such individual net 
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income, or in the form of increased collections from 
individuals pursuant to the present rates through 
the perfecting of the statute; and second, that in any 
event additional amounts to be raised from taxes 
upon net income should be raised through increases 
in the rates or productivity of the tax on individuals 
rather than by increases in the rate of the corpora- 
tion tax or the imposition of further corporation 
taxes. It is no answer to the foregoing proposition 
to suggest that taxes on individuals are already high. 
All income taxes constitute a burden upon individ- 
uals in any event, and that is as true of the present 
taxes, in the first instance collected from corpora- 
tions, as it is of the taxes now collected in the first 
instance from individuals. The question is merely 
—Upon what individuals shall the burden be im- 
posed? So far as taxes are collected from corpora- 
tions the real burden falls upon the individual 
stockholders, including those of small income entitled 
in justice to be wholly or largely free from income 
taxation. So far as taxes are collected from indi- 
viduals they can be regulated with substantial equity 
on the fundamental basis of ability to pay, with due 
regard to the various credits and exemptions cover- 
ing minimum living standards, family requirements, 
etc., which have been developed in the course of 
the legislative history of the progressive income tax. 

Just as the preparation of this article is being com- 
pleted, publicity is given to a summary of the recom- 
mendations of the sub-committee of the House 
Committee on Ways and Means for revision of the 
Federal income tax law. Among the recommenda- 
tions indicated are two which are particularly perti- 
nent to the present subject matter. The first of these 
recommendations provides for a special tax of 35 per 
cent to be imposed upon undistributed income of 
personal holding corporations. The second recom- 
mendation provides for the reduction-of the general 
penalty provision for accumulations to avoid the sur- 
tax (embodied in Section 104 of the 1932 Act) from 
50 per cent to 25 per cent of the net income and for 
the limitation of this additional tax to such income as 
is not distributed. This second recommendation is 
made in order to make the penalty somewhat more 
reasonable than the present provision (which calls 
for a 50 per cent levy applicable to all income, includ- 
ing that part which has in fact been distributed) with 
a view to its more general enforcement. Fair differ- 
ences of opinion may exist as to the administrative 
practicability of the first recommendation as drafted. 
However, it is submitted that these recommenda- 
tions constitute a much more logical manner of deal- 
ing with the problem of undistributed corporate 
income than that embodied in the imposition of in- 
creased rates and additional taxes applicable to all 
corporations and burdening innumerable taxpayers 
who ought not in fairness to be thus burdened. On 
the other hand, of course the subcommittee’s first 
recommendation, so far as it has the effect of increas- 
ing by 4 per cent the taxation of corporate dividends, 
is, from the standpoint of this presentation, seriously 
objectionable. 

Not only is the excessive taxation of corporations 
inequitable, it is submitted that it is also highly inex- 
pedient from the viewpoint of expeditious emergence 

(Continued on page 86) 


he en ER A IO PE 


















































C= —_—- «- Vo h 6 S@ «6S 


1 Om™~ tt OD —o — | 


Is 


n- 
all 
TS 
yn 
rst 
1S- 
ds, 


sly 


ns 
+ 
ice 





1 AE 


selismaccesy Bees 


By HucH 


HE principal if not the only accounting prob- 

lems arising under the Ohio Foreign Corpora- 

tion Act are concerned with the preparation of 
the report required by G. C. 8625-7 to be filed annu- 
ally with the Tax Commission for the benefit of the 
Secretary of State. This report is required to be 
filed at the time prescribed by law for filing the an- 
nual franchise tax or excise tax 
reports. These latter reports are 
due not later than March 3lst. (G. 
C. 5495-2). 

G. C. 8625-7 provides that the 
annual statement of proportion of 
capital stock shall be executed as at 
the date of the beginning of the cor- 
poration’s current annual account- 
ing period. The Secretary of State 
has ruled that this requires the re- 
port to bear a current date unless 
the beginning of the accounting 
period is later than March 15th. In 
such event the 1934 report, for in- 
stance, would be executed as at a 
date in 1933. (This ruling follows 
that of the Tax Commission relative 
to the annual franchise tax reports.) 

This report must contain (among 
other things) the following data: 

1. The value of property 
owned or used in Ohio as 
carried on the corporation’s 
books, exclusive of good- 
will, if carried as an asset 
on the books; 

2. The amount of business done in Ohio during 
the preceding annual accounting period; 

3. The value of total property owned or used as 
carried on the books, exclusive of goodwill if 
carried as an asset on the books; 

4. The total amount of business done during the 
preceding annual accounting period; and 


5. The number of issued shares. 





On the basis of the information set out in this 
report a non-recurring fee, payable to the Secretary 
of State, is collected. This fee is computed as fol- 
lows: 


1. Divide the sum of Ohio property and Ohio 
business by the sum of total property and 
total business; 


2. Multiply the fraction so determined by the 
number of issued shares; 

3. Determine the fee upon the proportion of 
capital stock so found to be represented by 
Ohio property and business, on the schedule 
set out in G. C. 176 as applicable to domestic 


* Of the Columbus, Ohio, Bar; member of the Corporation Advisor’s 
Staff of the Secretary of State of Ohio. 


Legal-Accounting Problems under 
Ohio Foreign Corporation Act 
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corporations upon incorporation or increase 
in authorized capitalization. (The minimum 
fee provision of G. C. 176 does not apply, 
however). As this fee is non-recurring a 
credit in the aggregate amount of all such 
fees paid will be applicable to all reports after 
the first. 


It is thus seen that the accountant 
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in the preparation of this report is 
confronted with a number of legal 
questions, viz.: 

a. What constitutes business 
“done in Ohio”? 

b. What is the measure of such 
business? 

c. What is the “amount of 
property owned or used in 
Ohio”? 

The subject of what constitutes 
business done in a state by a foreign 
corporation, if fully treated, might 
fill several volumes. In this paper 
it is the writer’s intention to set out 
no more than a general outline of 
the rules of law which appear to be 
supported by the greater weight of 
authority. 

It will first be noted that G. C. 
8625-3 specifically exempts from the 
provisions of the act, banks, trust 
companies, building and loan asso- 
ciations, bond investment compa- 
nies, title guarantee and trust 
companies, insurance companies and public utilities 
engaged in this state in interstate commerce. For- 
eign public utilities are held exempt under this 
section when engaged in interstate commerce as a 
principal business rather than an incidental business. 


(1932 O. A. G. 1368.) 


Where a corporation foreign to Ohio transacts in 
this state both intra- and inter-state commerce the 
accountant’s problem is to segregate book entries so 
that he can readily determine the amount of intra- 
state business to be shown as “Ohio business” in 
this report. To include inter-state commerce in 
“Ohio business” would result in placing a tax on 
inter-state commerce thus directly and substantially 
burdening such business contrary to Section 8 of 
Article 1 of the Federal Constitution and depriving 
the corporation of property without due process of 
law and denying to it the equal protection of the laws 
contrary to the 14th Article of Amendment to the 
Federal Constitution. 


The Supreme Court of the United States in the 


case of Looney v. Crane Co., 245 U. S. at page 188 
says: 





. . States are without power to use their lawful au- 
thority to exclude foreign corporations by directly burden- 
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ing interstate commerce as a condition of permitting them 
to do business within the state in violation of the con- 
stitution or because of the right to exclude or exert the 
power to tax the property of the corporation and its ac- 
tivities outside and beyond the jurisdiction of the state 
in disregard, not only of the commerce clause, but of the 
due process clause of the 14th Amendment. Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1; Pullman Co. v. Kansas, 
216 U. S. 56; Ludwig v. Western Union Telegraph Co., 216 
U. S. 146; International Textbook Co. v. Pigg, 217 U. S. 91; 
Atchison, Topeka and Santa Fe Ry. Co. v. O’Connor, 223 
U. S. 280. 

Since the adoption of the Federal Constitution the 
distinction between intra- and inter-state commerce 
has presented a vexatious question and has been 
productive of much litigation. The decisions have 
ranged widely. 

It has been held that the representative of a tea 
company is exempt from the provisions of a munic- 
ipal ordinance imposing a license tax on vendors of 
coffee, teas, etc., where orders were taken on one 
trip and filled by the agent on his next trip, the orders 
in the interim having been sent to the home office 
of the corporation beyond the state, giving amounts 
but not the names of the purchasers, where small 
packages of tea, coffee, etc., were made up for each 
order so as to permit delivery by the agent without 
breaking. See City of Lee’s Summit et al. v. Jewel 
Tea Co., 217 Fed. 965. 


On the other hand, a franchise tax has been held 
not unlawfully to burden inter-state commerce where 
in the computation of such tax there was included 
as a part of local business all sales of goods manufac- 
tured within the state and shipped to customers 
beyond the state, the sales being consummated in 
inter-state commerce. See Western Cartridge Co. v. 
Emmerson, 336 Ill. 150; and Hump Hairpin Mfg. Co. 
v. Emmerson, 358 U. S. 290. 


In passing, it is interesting to note that the present 
trend of decisions is toward an even wider divergence 
as a result of state tax-levying authorities seeking 
on the one hand to increase revenues by enlarging 
the category of taxable local business and the Fed- 
eral authority on the other extending its jurisdiction 
to include control of purely local affairs under the 
pretext of “regulating inter-state commerce.” <A 
startling instance of the former is seen in G. C. 5497 
which has been construed by the Attorney General 
(Opinion directed to the Tax Commission, October 
20, 1933) as placing in the category of Ohio business 
all of the fares collected by a domestic bus company 
for trips beginning or ending in Ohio. Examples 
of the expansion of Federal power are the Securities 
Act of 1933 and the codes imposed on purely local 
business establishments. 


However, in determining the amount of Ohio busi- 
ness for the purpose of the report with which we are 
here concerned, the following rules may be accepted 
as being supported by the authorities: 


1. Soliciting orders subject to acceptance at the 
home office, deliveries being made from with- 
out the state is not Ohio business. Toledo 
Commercial Co. v. Glen Mfg. Co., 55 O. S. 217; 
McLarren v. Long-Brugor Co., 24 O. S. 434. 


Merely maintaining an office within the state 
is not local business. Lumber Co. v. Moore, 126 


tN 
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Tenn. 313; Hovey v. DeLong Hook & Eye Co., 
211 N. Y. 420. 


3. And agents of a corporation may maintain an 
office within the state for the purpose of dis- 
playing samples without transacting a local 
business. Smith v. Dickinson, 81 Wash. 465. 


4. But if the agent is authorized to make binding 
contracts for his principal, the corporation is 
doing business of a local nature. McCarthy 
Sheep Company v. Silverman & Sons, 290 Fed. 
512. 


5. Deliveries from a stock of goods kept on hand 
by an agent is local business. Cheney v. Massa- 
chusetts (and consolidated cases), 246 U. S. 147. 


6. Sale on consignment is usually held interstate 
commerce. In re Monongahela Distillery Com- 
pany, 186 Fed. 220; Mitchell Wagon Co. v. Poole, 
235 Fed. 617; but if the goods are consigned 
not to a factor or broker, but to one of the cor- 
poration’s own servants the rule is contra. 
Kansas City Structural Steel Co. v. Arkansas, 269 
U. S. 148. 


7. Selling from a stock of locally warehoused 
goods is intra-state business. Cheney v. Mass., 
supra; Jenks v. Royal Baking Powder Co., 131 
Minn. 335. 


8. Systematic purchasing of goods has been held 
to be doing local business. National Furniture 
Co. v. Speigelman Co., 190 N. Y. Supp. 831; 
Fleischmann Construction Co. v. Blanner’s, 190 
N. Y. App. Div. 95; 179 N. Y. Supp. 193. See 
also 1932 O. A. G. 835. 


9. A lessor is not doing a local business where 
nothing is done beyond receiving the rent re- 
served in a lease of property used in the state 
by the lessee. Informal opinion of the Attor- 
ney General of Ohio in re B. F. Keith Corpora- 
tion of July 12, 1932. See also Linton v. Mining 
Co., 227 S. W. 411; Friedlander Bros. v. Deal 
et al., 118 So. 508. However if by the terms of 
the lease the lessor is required to perform some 
additional service to the lessee, the rule is 
contra. See Mergenthaler Linotype Co. v. Hays, 
271 Mo. 475; Short Film Syndicate v. Standard 
Film Service Co., 176 N. E. 893. 


10. A foreign corporation acting as agent of an- 
other company in soliciting orders to be ex- 
ecuted by a transaction by the principal in 
interstate commerce is doing a local business. 
Interstate Amusement Co. v. Albert, 128 Tenn. 
417. See also informal opinion of the Attorney 
General of Ohio of September 26, 1932, in re 
Acme Fast Freight, Inc. 


Coming now to consider the question of measuring 
the “Ohio business,” the rule adopted by the Depart- 
ment of State is that ordinarily the value of such 
business is measured by sales made in Ohio in intra- 
state business. Since the use of this factor in deter- 
mining the tax is a matter of proportion, either gross 
sales or net sales (deducting returns and allowances) 
may normally be used. In extraordinary situations, 
if the factor returns and allowances would make a 
material difference, the Department of State has 
ruled that net sales should be used. 
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The use of sales or gross receipts as a measure 
of various kinds of tax has long been sanctioned by 
the courts. A privilege (or franchise) tax based on 
such proportion of total gross receipts as the trackage 
within the state bears to that without the state is valid. 
Maine v. Grand Trunk Ry., 142 U. S. 217 (1891). 
Moreover a property tax may be measured by gross 


receipts. U. S. Express Co. v. Minnesota, 223 U. S. 
335. 


Although systematic purchasing within the state 
has been held to constitute local business, it appears 
that there are no cases laying down a rule for the 
measure of the local business for taxation purposes. 
The question recently arose in the Department of 
State of Ohio in the case of a tobacco company 
which systematically purchased, and to some small 
extent, processed raw tobacco before shipping it out 
of the state for manufacture. In this case the De- 
partment of State ruled that the measure of Ohio 
business would be the cost of operations in Ohio 
excluding from such cost the purchase price of such 
raw materials. 


From all of the foregoing it is apparent that the 
accountant, before setting up a system of books for a 
corporation operating in more than one state, would 
do well to make a survey of the corporation’s various 
methods of making sales. Thereafter consultation 
with counsel should be had to determine what sales 
are to be considered intrastate in the various states. 


In proceeding to set up the books the accountant 
must so subdivide the sales journal as to make 
readily available the information periodically re- 
quired. It is suggested that the sales journal control 
could be set up with multi-columns, one for each 
state in which intrastate sales are made, and one for 
sales made in interstate commerce. (The sum of the 
figures shown in the Ohio column and the inter-state 
commerce column would, in the case of an Ohio cor- 
poration, operating also in other states, be the meas- 
ure of Ohio business. See Attorney General’s opinion 
of October 20, 1933, supra; Western Cartridge Co. v. 
Emmerson, supra, and Hump Hairpin Mfg. Co. v. Em- 
merson, supra. ) 


In determining the value of Ohio property it is to 
be noted that this figure will not coincide with all 
property owned which is located within the state. 
The statute (G. C. 8625-7) requires the corporation 
to report as Ohio property all property “owned or 
used” in Ohio, but section 8 of the Act provides that 
for the purposes of computation of the fee only prop- 
erty “owned and used” in Ohio shall be considered. 
There is a considerable difference in the two ex- 
pressions and the latter is actually used in computing 
the fee. See informal opinion of Attorney General 
of Ohio of October 23, 1933, in re Bagdad Copper 
Products, Inc. In this opinion, property owned in the 
state, but not used to discharge any function con- 
templated by the company’s articles of incorporation, 
is not considered Ohio property. (In the case of an 
Ohio corporation engaged in bus transportation those 
busses used in interstate business are Ohio property 
for the purpose of assessing the Ohio excise tax, no 
matter where they may be actually located as at 
return day. See Opinion of Attorney General of 
October 20, 1933, supra. ) 
























































THE TAX MAGAZINE 49 


One of the most important problems in preparing 
the reports required by this act is placing the correct 
valuation on depreciable assets. The statute calls 
for the value as carried “on the corporation’s books.” 
The Department of State (following the precedent 
set by the Corporation Assessing Department of the 
Tax Commission) has ruled that this means net book 
value giving effect to all proper reserves. Both the 
Department of State and the Tax Commission allow 
reserves for depreciation and depletion without seri- 
ous question where it appears that such reserves are 
built up in accordance with any one of the commonly 
accepted methods of taking depreciation. However, 
it must appear that the method chosen is indeed 
applicable to the situation and that it does not result 
in a complete write-off of an asset which is still being 
put to a profitable use. 

Any other reserves claimed as a deduction must be 
separately claimed and justified by the taxpayer. 
Such claims, if they appear to be justified by sound 
accounting practice, will be allowed in the discretion 
of the Department of State. 

The allocation of property above mentioned refers 
only to tangible property. The allocation of intan- 
gible property is much more involved. 

Intangibles, excepting investments to the extent 
of fifty-one percentum of the common stock in a 
subsidiary corporation, are allocated within and with- 
out the state, accordingly as they arise from business 
transacted within or without the state. This rule as 
adopted by the Department of State follows, in the 
main, the provisions of the franchise tax statute, 
G. C. 5498, requiring the allocation of intangibles 
according to the provisions of the intangibles tax 
statute, G. C. 5328-1 and 5328-2, except that invest- 
ments in the capital stock of subsidiary corporations 
at least fifty-one percentum of whose common stock 
is owned by the reporting corporation, shall be al- 
located in and out of the state in accordance with the 
value of physical property in and out of the state 
representing such investments. (This rule was 
adopted, in the absence of any specific procedure 
being provided by the Ohio Foreign Corporation 
Act, by reason of the basic similarity of the two 
taxes, both being privilege taxes as distinguished 
from poll taxes and direct property taxes.) 

Applying this rule, accounts receivable are allo- 
cated to Ohio, where they arise from a sale in Ohio 
in intrastate business and are allocated to the state 
of domicile where the sale is made in interstate busi- 
ness. And thus, if the A corporation owns fifty-one 
per cent or more of the common shares of the B 
corporation, before the assets of the A corporation 
can be accurately allocated, the location of the phys- 
ical property of the B corporation must be deter- 
mined. Other investments take the situs of the 
domicile of the taxpayer. For a full discussion of 
this question prior to the enactment of A. S. B. 
No. 30, 115 O. L. 590, see 1932 O. A. G., Vol. II, 
p. 615. 


The only remaining important question to be con- 
sidered for the purpose of these reports is “what 
constitutes issued shares”. 


(Continued on page 81) 





The States and the Power to Tax 





By Epwin S. Topp * 


I. Nature of a Federal State 


ROBLEMS of public finance and taxation in the 

American states are particularly intricate and 

troublesome on account of the political structure 
of the United States. From the point of view of the 
political scientist, the United States is a federal state. 
The term state as used in this con- 
nection connotes a body of people 
organized under a form of govern- 
ment and with a constitution of 
their own choice and making. Ob- 
viously, the chief earmark of a state 
is sovereignty. The United States 
then is a state because it exercises 
all the functions of sovereignty; 
while, on the other hand, no subdi- 
vision of the United States is sov- 
ereign, for the reason that its 
constitutional powers are limited 
by the constitution of the sovereign 
state. The term federal state con- 
notes a state wherein there is a dual 
system of government under a com- 
mon sovereignty... The United 
States, therefore, as a federal state, 
is divided into so-called quasi- 
sovereign units limited in their 
powers by the constitution of the 
federal state and by the laws of the 
federal Congress based on the fed- 
eral constitution. 

It is very unfortunate that the 
term “state” is used to designate a political adminis- 
trative unit of the United States because it leads to 
confusion and lack of precision in discussing the 
relation of the parts (i. e., the “states”) to the whole 
(i. e., the United States). Necessity, however, com- 
pels us to conform to the common, although loose 
usage; and we shall therefore use the term federal 
or United States government or national govern- 
ment in referring to the United States as a sovereign 
unit; likewise, we shall use the term “state” as it is 
popularly used in the United States. Nevertheless, 
it must be clearly understood that we can neither 
fully appreciate nor successfully solve many of our 
fiscal problems unless we constantly keep in mind 
the fundamental propositions just stated. 


II. The Nation and the Power to Tax 


HE people of the United States, as a sovereign 

state, are limited in their fiscal powers only by 
the constitution of their own making. Fortunately, 
there are few constitutional limitations on the powers 
to tax. The Federal Constitution as originally 
adopted provided that there should never be a tax on 
exports, and that direct taxes should be apportioned 
among the states in proportion to the population of 
the various states. By amendment to the constitu- 
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tion, a direct tax can be levied on incomes. Aside 
from recent income tax laws, the Federal Govern- 
ment has levied direct taxes only five times since the 
adoption of the Federal Constitution; and no direct 
levies have been made since the Civil War. 

Save as prescribed in the Federal Constitution, 
there are no limitations on the fiscal powers of the 
people of the United States, acting 
through their representatives in the 
Federal Congress. The United 
States Supreme Court, through its 
interpretation of the Constitution, 
has again and again declared that 
the will of the people of the United 
States, as expressed through acts of 
their Congress, is supreme in fiscal 
affairs, even though the power to 
tax involves the impairment or the 
destruction of sources of revenue. 

In its fiscal relation to the states, 
either by act of Congress, or by de- 
cision of the Supreme Court, the 
Federal Government recognizes cer- 
tain inhibitions on the Federal tax- 
ing powers. In a comparatively 
recent case, the United States Su- 
preme Court has made the general 
declaration that “the instrumentali- 
ties, means and operations whereby 
the states exert the governmental 
powers belonging to them are ex- 
empt from taxation by the United 
States.” ? The following are typical 
exemptions from Federal taxation: (1) The Federal 
income tax laws exempt interest on the obligations 
of the United States or of its territories and posses- 
sions. (2) The instrumentalities of the states may 
not be taxed. (3) Salaries of officers and employees 
of a state are exempt.* (4) Income from the sale 
of oil and gas produced by a lessee of school lands 
owned by a state is exempt from Federal income taxes.‘ 


III. Federal Limitations on the Fiscal Powers 
of the States 


HE Federal Constitution contains only one ex- 
ame and direct limitation on the taxing powers 
of the states, namely, that the states cannot impose 
import duties. The United States Supreme Court, 
however, in interpreting the fiscal powers of the 
states under the Federal Constitution, has gradually 
piled up a number of important limitations and pro- 
hibitions. Without attempting in all cases to cite 
specific Supreme Court decisions and without going 
into a detailed discussion of the many technicalities 
involved, we shall merely point out the chief inhibi- 
tions on the states in their fiscal relation to one 
another and to the Federal Government: 

2 Indian Motocycle Co. v. U. S., 283 U. S. 370. 

3 Collector v. Day., 78 U. S. 113. 11 Wal. 113. 

* Burnet v. Coronado Oil and Gas Co. (Oklahoma), 286 U. S. 244. 
On the other hand, the Court has recently held that profits arising 


from the sale of municipal bonds are taxable income under the Federal 
income tax laws.—Wilcuts v. Bunn, 282 U. S. 216. (Jan. 1931). 
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1. The states may not tax any property of the 
Federal Government. In a leading case involving 
the taxation of government property, the Federal 
Supreme Court declared, “A state has no power to 
retard, impede, burden in any manner, or to control 
in any manner, the operation of the constitutional 
laws enacted by Congress.” ® 


2.. The states may not tax any of the instrumen- 
talities of the Federal Government, such as: (1) Fed- 
eral bonds, or financial institutions of a national 
character established by act of Congress. One of the 
earliest and most famous Federal Supreme Court 
decisions on this point was that of Chief Justice 
Marshall in McCullough v. Maryland. In denying 
to the states the right to tax the old United States 
Bank, the Court upheld the supremacy of the Fed- 
eral law on the ground that state taxation of the 
Federal instrumentalities tended to destroy the pow- 
ers of the Federal Government. In another early 
decision, the Supreme Court declared: “The right to 
tax the contract to any extent where made, must 
operate upon the power to borrow before it is exer- 
cised. It is a tax on the power to borrow money on 
the credit of the United States.”* And again, in a 
comparatively recent case, the Court declared: 
“It is an established principle of our constitutional 
system that the instrumentalities, means, and opera- 
tions, whereby the United States exercises its gov- 
ernmental powers, are exempt from taxation by the 
states.” § 


It may be of interest to cite a typical dissenting 
opinion on these doctrines that have been enunciated 
by the Supreme Court. For example, Justice 
Holmes, in Panhandle Oil Co. v. Knox,® makes an 
interesting commentary on the ancient doctrine that 
the power to tax is the power to destroy. Referring 
to Chief Justice Marshall’s dictum, he states: 

In those days it was not recognized as it is today that 
most of the distinctions of the law are distinctions of 
degree. If the states had any power it was assumed that 
they had all power, and that the necessary alternative was 
to deny it altogether. But this Court which so often de- 
feated the attempt to tax in certain ways can defeat an 
attempt to discriminate or otherwise go too far without 
abolishing the power to tax. The power to tax is not the 
power to destroy while this Court sits. * * * In this case 
when the Government comes into a state to purchase, I do 
not perceive why it should be entitled to stand differently 
from any other purchaser. * * * The question of interfer- 
ence with Government is one of reasonableness and degree 


and it seems to me that the interference in this case is too 
remote. 


Justices Brandeis and Stone agreed with Holmes 
in this minority opinion. Justice McReynolds also 
dissented and held that the states are and must be 
coexistent with the National Government. Hence 
the Federal Constitution must receive a practical 
construction. “Its limitations and its implied limi- 
tations must not be extended so far as to destroy 
the necessary powers of the states, or to prevent 
their efficient exercise.” It can readily be seen that 
the construction placed upon the Federal Constitu- 
tion by these four men may readily become the ma- 


jority and controlling opinion of the Supreme Court 


5 Van Brocklin v. Tennessee, 117 U. S. 151. (1886). 

°4 Wheaton, 316. 

* Weston v. City Council of Charleston, S. C., 2 Pet. 449 (1829). 
8 Indian Motocycle Co. v. U. S., 283 U. S. 370. 

*277 U. S. 218. 
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and thus sweep away many of the current inhibi- 
tions on the taxing powers of the states. 


3. The states may not tax the salaries of Federal 
officials; neither can they tax income arising from 
the ownership of Federal securities. This last pro- 
vision has worked particular hardship in connection 
with the attempts of the states to tax national banks 
inasmuch as a substantial part of the income of na- 
tional banks consists of Federal bonds. 


4. Some interesting decisions have been made 
during the last few years relative to the power of a 
state to tax patents, copyrights, and what may be 
called the agencies of the Federal Government. 
For example, the Federal Supreme Court has de- 
clared that income derived from the sale of oil and 
gas produced by a lessee of lands owned by Indian 
wards of the Federal Government could not be sub- 
jected to a state income tax.’° On the other hand, 
the same Court declared that a state tax on oil held 
in storage tanks by the taxpayer, which had been 
produced from restricted Indian lands under leases 
approved by the Secretary of the Interior, could be 
taxed by a state, inasmuch as the tax was not deemed 
to impose a direct burden upon the powers of the 
United States Government.” 


In a famous case decided in 1928? the United 
States Supreme Court, by a five to four decision, 
denied to the states the power to tax income or 
royalties arising through the ownership of patents. 
This decision, however, was overruled in 1932, in 
a case involving state taxation of income, in which 
the Supreme Court declared that copyrights are not 
instrumentalities of the Federal Government; neither 
is a copyright “a franchise or privilege to be exercised 
on behalf of the Government or in performing a 
function of government ;” and hence they are proper 
subjects of taxation.4* As a consequence of this 
decision, patents and copyrights, or the income from 
their use may now be taxed by the states.** 


5. A state may not tax real estate nor tangible 
personal property in another state. Under the state 
inheritance tax laws, at least, a state cannot tax 
bonds or corporate stocks owned by a decedent in 
another state, although the securities may be on 
deposit in the state seeking to levy the tax. 

6. A state cannot, as a general proposition, tax 
interstate commerce. In connection with state tax- 
ation of interstate commerce, there is a mass of court 
decisions that, to the layman, are indescribably con- 
fusing and conflicting. That they are also somewhat 
of a puzzle to lawyers and jurists is apparent when 
one examines the mass of conflicting state and Fed- 
eral court decisions; and, likewise, when one consid- 
ers that many of the decisions even in the highest 
court in the land have been rendered by a bare ma- 
jority of the judges—all of whom are equally learned 
in the law. We shall not therefore cite many specific 





% Gillespie _v. Oklahoma, 257 U. S. 501. >> 
11 Indian Territory Illuminating Oil Co. v. Board of Equalization of 
Tulsa County, U. S. Sup. Ct., Feb. 13, 1933. 

12 Long v. Rockwood, 277 U. S. 142. 

13 Fox Film Corporation v. Dovyal, U. S. 286, 123. , 

% This decision, coupled with the strong opinion expressed by Justice 
Holmes in the Panhandle Oil Co. v. Knox case, affords a basis for hope 
that in future decisions relating to state taxation of salaries of federal 
officers, etc., the Supreme Court may still further modify the rather 
over-worked and outworn doctrine that the power to tax is the power to 
destroy. 
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cases, but content ourselves with a few general 
observations on the general subject of the powers 
of the states in the taxation of enterprises engaged 
in interstate commerce. 


It will first be noted that Congress evidently has 
power to grant permission to the states to tax inter- 
state commerce. Proof of this proposition is found in 
the statement of Justice Brewer, Brennan v. City 
of Titusville,” “Nothing which is a direct burden 
upon interstate commerce can be imposed by the 
state without the consent of Congress; and the 
silence of Congress in respect to any matter of inter- 
state commerce is equivalent to a declaration on its 
part that it should be absolutely free.” 


The chief purpose in the mind of the United States 
Supreme Court in limiting the taxing powers of the 
states is to protect interstate commerce; but one 
looks in vain for a guiding principle for the precise 
determination of what and when the state may tax. 
The Court itself has in several decisions declared its 
determination to examine the effects of each statute 
as it applies in actual practice rather than to decide 
any one case upon the theory of any apprehended 
dangers which might flow from that or other legis- 
lation. A learned writer has said: “If we accept 
at full value the repeated declaration of the Supreme 
Court that, in applying the doctrine of the Western 
Union case, namely, that each case must depend upon 
its own circumstances, we shall abandon at the out- 
set any search for some self-executing formula or 
principle that will neatly trace in advance the border 
line between proper and improper measures.”® 

What is the precise connotation, then, when we 
say that a state cannot tax interstate commerce? 
The United States Supreme Court has again and 
again emphasized the fundamental legal principle 
that a state cannot tax interstate commerce; but 
from the practical point of view, a state may do so 
if it does not tax interstate commerce as such. We 
have a good illustration of this legal distinction in a 
recent case affecting the state taxation of interstate 
bus transportation.”* A transportation company, in- 
corporated in Ohio, operated a bus line from Cincin- 
nati, Ohio, to Atlanta, Georgia. The business was 
wholly interstate. Tennessee enacted a privilege tax 
upon motor buses. The tax was graduated accord- 
ing to carrying capacity. The Ohio corroration, 
Interstate Transit, Inc., paid the tax under protest 
and brought suit to recover on the ground that it 
was a tax on interstate commerce. The lower state 
court sustained the plaintiff, but its judgment was 
reversed by the Tennessee Supreme Court. The 
case was then appealed to the Federal Supreme 
Court. The Federal Supreme Court reiterated a pre- 
vious decision ** to the effect that a state had no 
power to impose a tax on the privilege of engaging 
in interstate commerce; but it set up the principle 
that a state may impose upon motor vehicles, even 
though they are engaged in interstate commerce, a 
charge as compensation for the use of the public 
highways, provided the charge is a fair contribution 
to the cost of constructing and maintaining the high- 


% 153 U. S. 289. 

*T, R. Powell, State Excises on Foreign —— Proceedings 
of National Tax Association Corference, 1919, 230. 

1 Interstate Transit, Inc., v. Dick Lindsey, "283 U. S&S. 183. 

8 Sprout v. South Bend, 277 U. S., 163. 
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ways and of regulating highway traffic.” Proof must 
be given however that the tax is levied as compensa- 
tion for use of the highways or to meet the expense 
of traffic regulation. This proof may be indicated 
by the manner in which the tax is imposed, such as 
mileage tax, or by allocating the proceeds of the tax 
to highway purposes. But the mere fact that the tax 
falls upon one who uses the highways is not in itself 
enough to give it presumptive validity. In this 
Tennessee case, the Court held that the tax was a 
charge on the privilege of doing business and not as 
compensation for use of the highways, and therefore 
invalid in respect to enterprises engaged in inter- 
state commerce. 


Another fact stands out clearly as a result of our 
study thus far, namely, that while interstate com- 
merce cannot per se be taxed, its instrumentalities 
may be taxed. For example, while the railways may 
be engaged in interstate commerce, they may never- 
theless be taxed by the states, provided some way 
can be found to determine the proportion of total rail- 
way income earned in a state. For example, many 
states levy a tax on gross earnings of railway com- 
panies, and determine intra-state gross earnings by 
assuming that the gross earnings in any state bear 
the same relation to total gross earnings as the length 
of the road in the state bears to the whole length 
thereof. 


Just how far a state may go in the taxation of 
corporations engaged in interstate conimerce is a 
puzzle, at least to the layman. For example, the 
United States Supreme Court in an earlier case *° 
held that a state could levy a franchise tax measured 
by all the property of the corporation; ”* but, in a 
very recent case,?? the Court seems to set a very 
definite limit on the power of the states to tax fran- 
chises. It would seem that a state may tax the local 
business of a foreign corporation or the privilege 
of conducting it; but a state cannot use its control 
over the local activities of a corporation as a leverage 
on the commerce that is interstate.2* It would also 
seem certain that the Supreme Court would sanction 
the inclusion of income from interstate commerce in 
the assessment of taxes on the traditionally proper 
subjects of taxation. 


We can sum up the confessedly unsatisfactory 
discussion of this topic by referring to one of the 
most recent decisions of the United States Supreme 
Court in which the Court declared that a franchise 
tax would not be held to violate the commerce clause 
of the Federal Constitution as long as there was 
local business to support the tax and that the tax 
could be fairly seen to be imposed for the privilege 
of doing such business.”» Aside from Federal inhi- 
bitions upon the states in enacting laws for the taxa- 
tion of enterprises engaged in interstate commerce, 


See also Kane v. New Jersey, 242 U. S. 160; Clark v. Poor, 274 
U. S. 554; Sprout v. South Bend, 169; Interstate Busses Corp. v- 
Blodgett, 276 U. S. 245, 250. 

2 The Home Insurance Co. v. New York, 134 U. S. 594. 

21 For an extended discussion see L. H. Porter, State Excise Taxes 
as Limited by the Federal = Proceedings National Tax Asso- 
ciation Conference, 1923, 116. 

2 New Jersey Bell Telephone Company v. New Jersey, 280 U. S. 254. 

2T. R. Powell, State Excise Taxes on Foreign Corporations, Pro- 
se ig National Tax Association Conference, 1919, p. 230. 

R. Powell, Business Taxes and the Federal Constitution, Pro- 
oui National Tax Association Conference, 1925. 
2% Western Cartridge Case v. Emmerson, 281 U. S. 511. 
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there is also a strong and continuous movement 
among the states themselves to iron out the technical 
difficulties involved in such laws so as to conform 
to the rules set down by the Federal courts, and at 
the same time to secure uniformity and equity among 
the various states. This movement is concerned 
wholly with technicalities which are not germane to 
the present discussion.”® 


IV. Limitations on State Taxing Powers by 
the State Constitutions 


HE constitutions of the states of the United 

States present an almost bewildering array of 
petty limitations on the taxing power of the states, 
many of them being the results of situations and 
conditions which have proved to be ephemeral. The 
chief difficulty with these petty inhibitions is that 
they rise up to trouble law-makers at the very time 
when new situations and new conditions must be 
faced. The most conspicuous illustration of such 
an inhibition is the ancient so-called uniform tax rule, 
still found in several state constitutions. This rule, 
perfectly good for its day and generation, long ago 
proved to be a stumbling block in the way of any 
advanced legislation, and forced many state legisla- 
tures to enact new tax legislation by a process of 
legal fiction which consisted in calling a tax not 
a tax but a license charge imposed under the exercise 
of the police power of the state. Illustrations are 
found in the state taxation of corporations, gaso- 
line, etc. 


Other petty constitutional inhibitions are illus- 
trated by such provisions as: Limitations on tax 
rates; a precise percentage division of certain classes 
of revenue between the state and its political subdi- 
visions; relief of manufacturing enterprises from tax- 
ation over a period of years; and the exemption of 
certain classes of property from taxation. -The chief 
reasons for the inclusion of these petty details in 
state constitutions are: (1) The ignorance of or 
the willful ignoring of the true nature of a consti- 
tution and of the principles on which it should be 
constructed; (2) the real or the alleged distrust of 
legislative bodies; and (3) the influence of certain 
groups and interests seeking special privileges. 

The growth of constitutional inhibitions on the 
state’s power to tax deserves more than passing no- 
tice. In many of the states, the flagrant use and 
abuse of the state constitution has gone so far that 
constitutional changes have become almost an an- 
nual affair. Indeed it seems to be high time to call 
a halt on this movement and to demand a reexami- 
nation of the principles on which a constitution 
should be founded. 

A state constitution is by nature a body of funda- 
mental principles and not a congeries or mass of 
petty administrative details. A constitution should 
primarily define the nature and structure of the gov- 
ernment and its various general departments; and 
it should delimit with precision the fields which these 
departments should occupy. In addition, a consti- 
tution properly includes: (1) Provisions for the 

°° Probably the best illustrations of the extent and success of this 
movement are to be found in the conference reports of the National 


Tax Association. See particularly the reports of the special committees 
on public utilities in the Conference Proceedings for 1922 and 1923. 
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method of selecting the chief executive, legislative, 
and judicial officers of the state government; (2) rea- 
sons for removal from office; (3) the procedure to be 
followed in case of removal from office; and (4) pro- 
visions for carrying on local government within the 
state. The legislative power of the state should be 
untrammeled and the legislature should be com- 
pletely trusted to legislate for the good of the people. 
These propositions may appear to be radical and 
revolutionary, but they are built on common sense, 
on sound principles of political and fiscal science, 
and on the practice of many of the countries of the 
world and of a few of the American states. Great 
Britain, for example, has no written constitution at 
all; yet its legislative body, the Parliament, does not 
abuse its legislative powers. If the argument often 
heard in the United States is true, namely, that we 
cannot trust our state legislators, it is a sad comment 
on our boasted democracy. Furthermore, if the 
statement is true, it is the fault of the people who 
selected the legislators, and, by the same token, the 
remedy lies with them. But we have ample evidence 
to prove that the statement is not true any more than 
it would be true in Great Britain. The experience 
of those states of the United States that have few 
restrictions or none at all on the constitutional power 
to tax clearly shows that there is no more danger 
under complete. legislative freedom than under petty 
constitutional restrictions. 

Another and more practical argument against the 
practice of loading the state constitution with a multi- 
tude of administrative details is that, while current 
ephemeral needs and situations may seemingly or 
superficially warrant the inclusion of certain petty 
administrative provisions, the inclusion of these de- 
tails inhibits the legislative body from dealing 
quickly and effectively with new needs and rapidly 
changing conditions. The constitution cannot be 
changed at a moment’s notice; indeed, at least in a 
few of the states, experience has shown that it is 
next to impossible to get rid of the useless dead wood 
that clutters up a constitution. Voters in many of 
the states are quite likely to vote against any change 
in the constitution, particularly if they do not clearly 
understand the nature of the provisions on which 
they are asked to render a judgment. 


Should the state constitution, therefore, be silent 
on all matters relating to public finance and taxation? 
Not at all. The constitution might properly include 
the general provision that no moneys should be 
drawn from the treasury except through appropria- 
tion by law; and, possibly, a general provision that 
the public debt shall not be increased except by vote 
of the people. Beyond this, there need be only the 
very general provision that the state legislature shall 
levy and collect taxes in such manner as it may deem 
proper; with the further general provision that all 
taxes shall be just to the subject taxed, and that, 
for each and every class of tax subiects, the tax 
burden shall be laid equitably, according to a uni- 
form rule for each class. 


It is submitted that one of the primary steps to 
fiscal reform in the states of the United States, is the 
cessation of the unreasonable movement to embody 
every passing popular whim in the state constitution. 
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We can and should revert to first principles without 
the least danger to the welfare of the body politic; 
and, by so doing, we can clear the way for the pur- 
pose of meeting new needs and new conditions more 
readily and more effectively; and, as a by-product, 
we shall restore a reasonable regard and respect for 
the fundamental law. 


V. Fiscal Powers of Local Political 
Jurisdictions 


HEN we come to the consideration of the fiscal 

limitations on the local subdivisions of a state, 
we find a quite different situation from that discussed 
in relation to the fiscal powers of the state. For the 
general purposes of government and for convenience 
in administration, the state has established counties 
and towns or townships; and has permitted munici- 
palities to act as corporate entities under charters 
secured from the state. School districts have also 
been set up as separate entities in counties and mu- 
nicipalities, and, as a general rule, quite independent 
of the general county or municipal governments. 

Counties and townships in the American states 
have nothing that remotely resembles a constitution 
or a charter; they are in reality not “governments” 
at all, but mere divisions of the state, set up for 
convenience in carrying on the functions of the state. 
In relation to the counties and towriships, the state 
constitution and the state laws are supreme; conse- 
quently, there is nothing traditionally “natural” or 
sacred or unchangeable in local governmental admin- 
istration or in the local administrative units; and by 
the same token, there are no natural or innate or 
inalienable rights which would be violated if the state 
should see fit to change the boundaries of local politi- 
cal or fiscal jurisdictions, or to modify or even to 
eliminate present methods of local government in 
favor of other forms more in keeping with modern 
political and fiscal needs. 

In regard to local fiscal matters, the state legisla- 
ture is and should be supreme. The chief fields in 
which the legislature may wisely restrict the fiscal 
powers of counties, municipalities, school districts, 
or any other local political unit are four in number, 
namely: (1) Limitations on local tax rates; 
(2) limitations on the local borrowing power ; (3) state 
control of local expenditures; and (4) state control 
of the machinery for the local assessment of real 
estate. The control of expenditures and of the 
assessment of real estate will be discussed in detail 
in later essays; the other two fields of control may 
be appropriately discussed at this time. 


1. Limitations on local tax rates. No successful 
method has yet been found to limit local tax rates. 
Perhaps a discussion of Ohio’s experience with the 
famous Smith One Percent Tax Law may serve 
better than any theoretical discussion to show the 
futility of any attempt to establish a uniform maxi- 
mum limitation upon the aggregate tax rate in any 
local political administrative unit.** Briefly the Smith 
Law, passed in 1910, provided that the aggregate 
amount of taxes levied in 1911 should not exceed 





% For example, the aggregate tax rate for an Ohio municipality would 
be the sum of the rate for general administration plus a rate for the 
support of schools, plus the rates for county and state purposes. 
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those of 1910; and further provided arbitrary per- 
centage limits to the annual increase thereafter. A 
10 mill limit was set up, with a provision for an 
addition for the payment of interest and principal 
of any local debt, making a possible total of 15 mills. 
The 10 mill limit might be’increased up to a total 
of 15 mills by a majority of the popular vote (not 
including amounts needed for payments of interest 
and principal on the local debt). The aggregate 
rate, aside from additions sanctioned by popular vote, 
was arbitrarily divided, so that municipalities were 
limited to a rate of 5 mills, school districts 5 mills, 
counties 3 mills, and townships 2 mills. ° 


The results of this effort to control local tax rates 
were what might have been expected. The law had 
no deterrent effects whatsoever upon local taxing 
bodies. The law, for example, neither checked the 
normal growth of expenditures for school operations 
and school buildings ; nor did it tend to reduce admin- 
istrative expenditures in Ohio counties and munici- 
palities ; nor was there any evidence of improvement 
in local administrative efficiency. On the other hand 
there was a great increase in public borrowing with 
a consequent tremendous growth of public indebted- 
ness. The borrowing power was undoubtedly abused 
and even condoned as a necessity under the tax 
limitation law. In many cases there was failure to 
provide adequately for the maintenance of sinking 
funds for the amortization of the public debt, with 
the result that the foundation of public credit was 
seriously weakened.”® 


That the Smith Law was a failure almost from the 
beginning is clearly shown by the fact that frequent 
amendments were made to the law—indeed, so many 
exceptions to the law were established for the pur- 
pose of permitting the adoption of special forms of 
local expenditure, that the law finally became to a 
large extent a mere mass of unrelated exceptions. 
The Smith One Percent Law was a failure because 
it attempted to set up a mechanical, rule-of-thumb 
method for controlling local expenditures through 
an artificial control of the local tax rate. But can any 
other method be devised which will solve the prob- 
lem of limiting tax rates and at the same time leave 
to the local community a reasonable amount of free- 
dom in the control of local fiscal affairs? The answer 
depends on the degree to which we adhere to the 
so-called principle of local home rule. Certainly one 
cannot successfully maintain the thesis that the right 
to unrestricted home rule is innate in the nature of 
the local political structure; but, on the other hand, 
it is reasonable to assume that the people who bear 
the tax burden should be free to add to their burdens 
at will. But this assertion, however, brings us to 
the heart of the difficulty of taxation control: The 
people who must bear the tax burden are not in- 
variably the ones who vote for increases in tax rates, 
and for bond issues which ultimately increase the tax 
burden; nor is it always clearly understood that a 
favorable vote for a given public project will in- 

(Continued on page 83) 


BA. C. Peckinbaugh, “Tax Limit Laws,” Proceedings National Tax 
Association Conference, 1915, p. 452. R. A. Taft, “The New Tax 
Limitation Law,” The Ohio Banker, July, 1923. R. C. Atkinson, “Tax 


and Debt Limit Laws,’’ Proceedings National Tax Association Con- 
ference, 1924. 
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T is almost universally conceded today that as a 
] matter of good business it is absolutely necessary 
to budget the income and expenditures of every 
governmental unit from the Federal Government 
down through the smallest school district. Only a 
few years past this was not generally conceded, but 
the common sense need for a plan to balance income 
and expenditures and secure an equitable distribution 
of expenditures has been rapidly recognized. 


There are public officials who object to formal 
budgets, although when pressed they generally admit 
they use an informal budget pro- 
cedure. There are those who object 
to budgeting, claiming, erroneously, 
that allotments for expenditures are 
made too rigid. Others object be- 
cause of the work involved in pre- 
paring, adopting, and following a 
budget. A few agree to a budget, 
but want no budgetary control 
exercised so that they are not at all 
hampered in how they make ex- 
penditures. The budget to them is 
only a screen to satisfy the tax- 
payer, and, perhaps, the law, and to 
hide behind so as to secure a greater 
license in spending. This kind of 
public official bears watching, for 
he usually is given to manipulating 
expenditures to build political 
fences or for his own personal profit 
or that of his friends. 


The budget is a plan of busi- 
ness operation. It is the sailing 
chart for the governmental unit 
concerned. It is a plan of financing 
government for use over a definite 
period. It is not only intended to keep the body 
politic financially sound and off the shoals of bank- 
ruptcy, but it is a guarantee that the objects and 
services to be secured will be secured. It is a plan 
of operation setting up financial obligations and 
fixing responsibility. 


Budget Ineffective Without Budgetary Control 


The budget is but a scrap of paper unless budget- 
ary control is exercised putting the budget into effect. 
3udgeting, to my mind, consists of three parts— 
formulation of the plan, authorization or adoption, 
and execution or budgetary control. This trinity in 
budgeting is essential if full results are to be secured. 


The principles of budgets and budgeting are the 
same for a large or small unit of government. The 
differences lie in the amount of detail, subdivision 
of allotments, and refinement in control. The advan- 
tages are in proportion to effectiveness in both cases. 
The dangers of over-rigidity and frozen funds are 
the same. The variable quantity should be in the 
© Divectes of Finance, State of California; paper presented before 
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application of the principle of budgeting, for care 
should be exercised in applying the principle to fit 
the size of the governmental unit concerned. 

Since the general principles of budgeting and the 
dangers to be encountered are the same for large and 
small governmental units, the experience of the State 
of California, as an example in budgeting, is par- 
ticularly significant because of the success achieved. 


California Pioneers in State Budgeting 


California was one of the first states in the Union, 


if not the pioneer state, to provide 
for a complete executive budget; 
therefore, it will be interesting to 
review briefly the development of 
the state budget. 


Prior to the year 1913 there were 
no California state budgets. Ap- 
propriations for various state de- 
partments, institutions and agencies 
were secured by the presentation of 
arguments for such appropriations 
before the respective committees of 
the Legislature. State officers and 
interested parties with the greatest 
political influence secured for their 
respective activities the largest ap- 
propriations. Those having little 
political influence suffered. Appro- 
priations for those having political 
influence were often in excess of the 
amounts actually needed or that 
could legitimately be claimed for 
the support of such activities. Un- 
der such conditions extravagance 
and waste were prevalent. There 
was no general consideration given 
to the entire expenditure program of the state with 
the desire of providing adequately for all necessary 
functions so that the public might best be served, 

With the creation of the State Board of Control in 
1911 and continuing through the year 1921, came a pe- 
riod of informal budgets. The act creating the Board of 
Control provided that the Board should submit a 
report thirty days before the meeting of the Legisla- 
ture showing its recommendations for appropriations 
to be made by the Legislature. These reports or 
informal budgets, however, were not in detail and 
covered but sixty to seventy per cent of the total 
actual state expenditures. All of these budgets, so- 
called, omitted proposed expenditures from special 
funds. Moreover, during this period political influ- 
ence was still exerted to secure special appropria- 
tions in addition to amounts recommended to the 
Legislature by the Board of Control. In fact, prior 
to 1927 members of the Legislature never had before 
them a complete picture of what the state was spend- 
ing. During this entire period there was much talk 
about a comprehensive budget. The use of the in- 
formal budget was so far superior to the old method 
of securing appropriations and was patently so much 
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fairer, that the development of a complete budget 
commanded considerable attention. Numerous lead- 
ing citizens and civil organizations began to advo- 
cate an executive budget’ 


Realizing that no government, whether national, 
state, county, municipal, or district, can have an effi- 
cient administration unless it has established and 
made use of a comprehensive budget and exercised 
budgetary control, certain civic organizations in 1922 
secured the adoption of an initiative measure provid- 
ing for an executive budget. The Commonwealth 
Club of California was one of the leading organiza- 
tions active in passing the initiative measure. 

The Constitutional Amendment providing for the 
executive budget became effective in 1923. This 
provision is found in Section 34 of the State Consti- 
tution. It reads as follows 


The Governor shall, within the first thirty days of each 
regular session of the Legislature and prior to its recess, 
submit to the Legislature, with an explanatory message, a 
budget containing a complete plan and itemized statement 
of all proposed expenditures of the state provided by exist- 
ing law or recommended by him, and of all its institutions, 
departments, boards, bureaus, commissions, officers, em- 
ployees and other agencies, and of all estimated revenues, 
for each fiscal year of the ensuing biennial period; to- 
gether with a comparison as to each item of revenues 
and expenditures, with the actual revenues and expendi- 
tures for the first fiscal year of the existing biennial period 
and the actual and estimated revenues and expenditures 
for the second fiscal year thereof. If the proposed ex- 
penditures for the ensuing biennial period shall exceed the 
estimated revenues therefor, the Governor shall recom- 
mend the sources from which the additional revenue shall 
be provided. The Governor, and also the Governor-elect, 
shall have the power to require any institution, department, 
board, bureau, commission, officer, employee or other 
agency to furnish him with any information which he may 
deem necessary in connection with the budget or to assist 
him in its preparation. The budget shall be accompanied 
by an appropriation bill covering the proposed expendi- 
tures, to be known as the budget bill. The budget bill 
shall be introduced immediately into each house of the 
Legislature by the respective chairmen of the committees 
having to do with appropriations, and shall be subject to 
all the provisions of section fifteen of this article. The 
Governor may at any time amend or supplement the budget 
and propose amendments to the budget bill before or after 
its enactment, and each such amendment shall be referred 
in each house to the committee to which the budget bill 
was originally referred. Until the budget bill has been 
finally enacted, neither house shall place upon final passage 
any other appropriation bill, except emergency bills recom- 
mended by the Governor, or appropriations for the salaries, 
mileage, and expenses of the Senate and Assembly. No 
bill making an appropriation of money, except the budget 
bill, shall contain more than one item of appropriation, and 
that for one single and certain purpose to be therein ex- 
pressed. In any appropriation bill passed by the Legisla- 
ture, the Governor may reduce or eliminate any one or 
more items of appropriation of money while approving 
other portions of the bill, whereupon the effect of such 
action and the further procedure shall be as provided in 
section sixteen of this article. Section twenty-nine of this 
article is hereby repealed. In case of conflict between this 
section and any other portion of this Constitution, the 
provisions of this section shall govern, except that any 
item of appropriation in the budget act, other than for the 
usual current expenses of the state, shall be subject to the 
referendum. The Legislature shall enact all laws neces- 
sary or desirable to carry out the purposes of this section, 


and may enact additional provisions not inconsistent here- 
with. 
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Features of the Constitutional Executive Budget 
Amendment 


The Executive Budget Amendment to the Cali- 
fornia Constitution is recognized to be one of the 
outstanding pieces of legislation in the United States 
dealing with public finances- 


In the first place, the legal authority for the budget 
is in the Constitution itself where it cannot be easily 
dislodged or tampered with. Too often mere legis- 
lative acts prescribing executive budgets are so emas- 
culated when they emerge from the Legislature as 
to be rendered practically inoperative. 


The important features of the California budget 
amendment which I wish to emphasize are: 


First, it is mandatory that the Governor submit a 
complete budget to each regular session of the Legis- 
lature. 


Second, the Governor must recommend new sources 
of revenue if existing sources are inadequate. 

Third, in order to assure proper consideration of 
the budget the Constitutional Amendment provides 
that “until the budget bill has been finally enacted 
neither house shall place upon final passage any other 


appropriation bill except emergency bills recom- 
mended by the Governor 


Fourth, it is definitely stated that “no bill making 
an appropriation of money except the budget bill 
shall contain more than one item of appropriation.” 

Fifth, in order that the Governor may possess full 
responsibility and may control to the largest degree 
the appropriation of money, “the Governor may 
reduce or eliminate any one or more items of appro- 
priations of money while approying other portions of 
the bill 

Sixth, in order that an incoming Governor may 
properly prepare his budget and have.it in shape to 
present to the Legislature, it is provided that “the 
Governor-elect, shall have the power to require any 
institution, department, board, bureau, commission, 
officer, employee or other agency to furnish him with 
any information which he may deem necessary in 
connection with the budget or to assist him in its 
preparation.” 


The General Operation of the Budget under the Act 


It will be noted that the Constitution requires that 
“the Governor shall submit to the Legis- 
lature a budget containing a complete plan 
and itemized statement of all proposed expenditures 
of the State provided by existing law or recom- 
mended by him ._. 

The budget submitted to the 1923 Legislature, 
which was the first budget prepared under the new 
law, was drawn up in such a way as to indicate 
budget recommendations aggregating only about 
fifty-six per cent of the actual expenditures for the 
period. Clearly, the provisions of the Constitutional 
Amendment were not carried into effect. 

The 1925 budget, the second one, made no recom- 
mendations as to expenditures from special funds. 
It is true that statements concerning receipts and 
expenditures of certain of these funds were appended 
to the budget document but were not included in any 
summary statements. The recapitulation of esti- 
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mated revenues and budget recommendations showed 
budget recommendations for the 77th and 78th fiscal 
years totaling $103,430,275. The actual total ex- 
penditure from all funds for this period was 
$174,425,044. 

The presentation of these two budgets in such a 
manner caused considerable confusion and gave rise 
to much controversy as to what actually was the total 
amount of state expenditure. Fortunately, the con- 
fusion and the adverse criticism were not of sufficient 
moment to overcome the favorable sentiment sup- 
porting the executive budget and cause its repeal. 


The 1927 budget struck out along new lines and 
frankly included every expenditure of state funds, 
thus removing all possible grounds of budget con- 
troversy and satisfying the budget requirements of 
the Constitution. Best of all, it provided for the 
people of the state, the taxpayers who pay the bills, 
complete knowledge of the cost of every activity of 
the state government. The 1927 budget may be said 
to be the first relatively complete budget of the State 
of California. 


The policy of presenting a complete budget of all 
state expenditures was repeated in 1929 and was 
continued, with amplifications and improvements, in 
the 1931 budget which has been characterized by the 
National Municipal Review as one of “the outstanding 
budgets in the United States.” I am proud of this 
achievement; this 1931 budget was my first state 
budget. 


The 1933 budget has many improvements over that 
of 1931, and we believe it merits a higher commenda- 
tion than any prior budget document. However, the 
financial condition of the state and the general effects 
of depression required a new approach to budget 
making. It was apparent before the time for making 
the budget arrived that the state would end the 
1931-33 biennium with a deficit and that the revenue 
accruals under existing law would be insufficient to 
meet the required expenditures of the coming bi- 
ennium. The problem was clearly set forth in the 
budget message under the following caption, “New 
Approach to Budget Problems,” in the following 
words: 

The budget presented herewith strikes out along new 
lines, in that it recommends reduction of expenditures 
provided by law, and also the entire elimination of certain 
unnecessary or overlapping governmental functions. This, 
in fact, is an innovation going beyond the Constitutional 
provision prescribing an executive budget, for, clearly, 
those who drafted the provisions for the executive budget 
did not anticipate that the chief executive would find it 
imperative to recommend the elimination of aces aha 
through the repeal of existing statutes. 

This budget suggests most drastic action on the part of 
the Legislature to either amend or repeal existing laws 
prescribing certain functions of government or requiring 
mandatory expenditures of state money, which makes im- 
possible presentation of a balanced budget without the 
necessity of levying additional taxes. 


These legal obstacles preventing the balancing of 
the budget by expenditure reductions requiring the 
new approach to the budget, as mentioned above, 
required a new type of budget document. 
material presented in the prior budgets was included. 
This met satisfactorily the requirements of law. This 
did not, however, satisfy the general principles that 
a budget should be the plan of operation of the gov- 
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ernment. It did not present the Governor’s recom- 
mendations for an executive budget, so a new type 
of budget was formulated. This took the shape of a 
three-part budget. Part one presented the budget 
as required by law, and the economy recommenda- 
tions for such items as fell under the jurisdiction and 
responsibility of the Governor. Part two presented 
economy recommendations, the fulfillment of which 
was the responsibility of the Legislature, and could 
not be changed by the executive budget. Part three 
contained recommendations for reductions in fixed 
charges, the accomplishment of which was responsi- 
bility upon the people of the state, and could-not be 
made effective except by their vote. The first part 
of the budget set forth the minimum amounts which 
the budget officers estimated would be required to 
continue the present activities of the state govern- 
ment, and for which funds must be provided if the 
laws on the statute books were to be made effective. 

To meet the serious financial condition with which 
the state was confronted and to act as a guide to 
the Legislature, numerous additional tables, charts, 
and information were included in the 1933 budget 
not previously found in any California state budget, 
and but rarely found in any budget anywhere. The 
effectiveness and usefulness of this budget document 
were amply demonstrated when the Legislature con- 
vened. The Legislature pledged to economy, its 
various committees on ways and means, finance, 
governmental reorganization, and other committees 
having to do with expenditures found the budget 
document indispensable in its work. Furthermore, 
the budget staff in the Department of Finance was 
called upon almost continuously, day and night, to 
supply the expert and technical information needed 
for the guidance of these committees. It became 
apparent that it was only through the existence of 
this expert and technically trained staff that a work- 
able and relatively reasonable budget was finally 
approved by the Legislature, a budget which guar- 
antees the continuance of a high standard of govern- 
ment for the State of California for the next two 
years. 


Efficacy of the California State Budget 


In considering the status and the efficacy of-the 
California state budget, one must not lose sight of 
the very important fact that more than two-thirds of 
the total expenditures by the state are not subject 
to current legislative or administrative control. 
These expenditures are fixed by the Constitution or 
statutory enactment and are largely chargeable to 
the direct mandate of the people. 


The state’s share for the support of elementary 
and high schools is an example of a fixed charge. 
The amount which the state must pay each year is 
determined by the average number of pupils in at- 
tendance during the preceding year. An amount of 
$30 per unit of average daily attendance is required 
to be appropriated automatically for this purpose. 
In addition, by Constitutional Amendment of 1933, 
the state was charged with the raising for elementary 
and high schools the money which was previously 
required to be produced by the counties. This 
amounted to somewhat in excess of $30 per average 
daily attendance for the elementary schools, and 
























somewhat in excess of $60 per average daily attend- 
ance for the high schools; thus adding approximately 
seventy-nine million dollars per biennium in fixed 
charges to state expenditures, and increasing the per- 
centage of the total budget required through fixed 
charges. Since no definite program of revenue was 
provided in the Constitutional Amendment to meet 
this additional charge, and since the entire amount 
was eliminated from budgetary control, the problem 
of balancing the state budget was further increased, 
although the Legislature endeavored to meet this 
new requirement by the enactment of a general sales 
tax and an excise tax on retailers. Nevertheless, 
the financial complications of the state, which will 
undoubtedly occur in the next few months, will result 
from failure to adequately meet this fixed charge, 
and the failure to allow adequate budgeting and 
budgetary control of all expenditures of the state. 


An outstanding example of a statutory fixed or 
continuing appropriation is the provision in regard 
to the expenditures for highway construction and 
maintenance. Certain sources of revenue, such as 
the motor vehicle fuel tax, are available only for 
highway purposes. The acts authorizing such reve- 
nue definitely, specifically, and continuously appro- 
priate all of the funds obtained from these sources. 
Obviously such fixed charges cannot be reduced, in- 
creased, or in any manner controlled through the 
operation of the executive budget. Their inclusion 
in the budget document is important, however, in 
order that information may be given as to the com- 
plete expenditure program of the state. 


How the State Budget is Prepared 


The responsibility for preparing the budget rests 
on the Director of Finance. The successful prepara- 
tion of a state budget depends primarily on the 
continuing and permanent staff of accountants and 
statisticians who from year to year perform the detail 
work of making the budget. It is to this group of 
sincere, conscientious and loyal state employees that 
I wish to pay particular tribute. Without their care- 
ful work, no state budget could be prepared satis- 
factorily. 


Every governmental unit preparing a budget 
should have a technical budget staff, or trained officer 
to prepare its budget, the size of the staff depending 
upon the size of the governmental unit and the size 
and importance of the budget. 


Approximately six months or more before the con- 
vening of the Legislature, requests are sent out by 
the Director of Finance through the Division of 
Budgets and Accounts to every state agency asking 
them to present a budget showing the actual ex- 
penditures for the first year and the estimated expendi- 
tures for the second year of the current biennium 
and the recommended expenditures for the ensuing 
biennium. These budgets, as prepared by the de- 
partments and agencies, are carefully analyzed by 
the Division of Budgets and Accounts. A date is 
then set for a hearing with the Director of Finance 
and the agency concerned. After a thorough and 
detailed discussion, these preliminary budgets are 
revised in accordance with the agreements and deci- 
sions reached at the hearing, 
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These hearings are not cursory affairs, but are 
most intense. They are motivated by the general 
purpose of allocating sufficient funds to carry on the 
necessary services of the state government, yet mak- 
ing certain that no excessive amounts are allowed 
and that the greatest possible economy and efficiency 
are to be secured. If necessary, for the reason that a 
general agreement cannot be secured and more in- 
formation is required or an amended plan must be 
drawn up because funds are not available, further 
conferences are held to discuss the revised budgets. 


When the budget of each department has been 
finally reviewed and tentatively drafted, then the 
Director of Finance and his responsible staff review 
the entire set-up to determine if proper balance has 
been secured amongst the several departments, divi- 
sions, and agencies in the state government, and if 
the total amount allocated comes within available 
revenues. It may be necessary to make further ad- 
justments here and there so as to keep the program 


for expenditures within possible revenue, actual and 
recommended. 


When the budgets have finally been revised and 
approved for the several departments they are set in 


type and arranged in proper order for printing in 
book form. 


It is, of course, presumed that the Director of 
Finance has been in continuous consultation with 
the Governor in preparing this executive budget so 
that the chief executive is fully informed and fully 
in agreement with the budget as presented. 


This process sounds simple, but that is far from 
the actual fact. When a budget the size of that for 
the State of California is being formulated, planning 
for the expenditure of approximately $275,000,000 a 
biennium for 1931-33 and $330,000,000 for 1933-35 
(school costs of $79,800,000 formerly carried by coun- 
ties assumed in 1933), and a balance is being secured 
as between the expenditures proposed for the sev- 
eral departments, feelings grow tense. Every energy 
and ingenuity must be exercised to come to a happy 
and satisfactory agreement insofar as it is possible 
with every administrative head feeling that the ap- 


propriations for his department are the most im- 
portant. 


While the final budget shows in detail the proposed 
expenditures for every state agency for the ensuing 
biennium, it does not hold that the final use of the 
money must conform in ev ery particular with the 
exact amount set forth therein. However, it should 
be recognized that the budgeted amount is the con- 
trolling amount and that as far as it is humanly pos- 
sible and is for the best interests of the state, the 
budget should be followed in making actual ex- 
penditures. 


In setting up the estimate of revenues in the 
budget the very best estimates are secured from all 
of the state agencies having to do with the assessing 
and the collecting of taxes. These estimates are 

carefully analyzed, reviewed, and tested by the 
budget ‘staff. The budget staff also makes its own 
independent estimates and checks all of these against 
actual business conditions and the income of private 
corporations and other large taxpayers. From the 
estimates of revenue and the allotments as finally 
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agreed upon, the information is secured for complete 
summary and comparative tables which add greatly 
to the value of the budget. 


The process of preparing the budget for printing, 
the final proofreading, and the last checking of all 
tables and calculations from the proof by the use of 
comptometers and other calculating machines, is a 
process common in the preparation of statistical 
reports. The final checks and tabulations which 
are continuously run by the budget staff in order to 
see that all possible errors are eliminated, is a rather 
unique procedure in the applying of statistical checks 
to this purpose. 


Remember that budgets are ordinarily prepared 
under pressure, checked under pressure, printed under 
pressure, and passed through the Legislature under 
pressure. It is remarkable that under such conditions 
so few mistakes occur. In California the loyalty and 
industry of the budget staff, of the printing plant 
staff, and of others concerned with the work, alone 
make it possible to turn out the kind of a budget we 
produce. 

* xx * * * * * 


The State of California now has a well ordered, 
co-ordinated spending program which undoubtedly 
it would not have had without the executive budget. 
The surplus accumulated in the general fund, prior 
to 1931, was largely the result of the budget, for this 
surplus was accumulated in the face of increasing 
demands and an inelastic tax system. Pork barrel 
appropriations have been largely eliminated in this 
state. This is manifestly the result of the executive 
budget and its treatment by the Legislature. 


To any thinking citizen it is apparent that any unit 
of government run on a cash and carry princivle 
fosters carelessness and laxness in the appropriation 
and outlay of public funds. All expenditures, both 
for maintenance and capital outlay, should be planned 
and budgeted. The authorization of expenditures 
should not be a matter of legislative whim, but these 
hodies should exercise authority within limits set 
by budgetary determination. It is self-evident that 
the budgeting of public expenditures is the most 
effective check on governmental extravagance. The 
better the budget the stronger the brakes on public 
extravagance. 


Budgetary Control 


The execution of the budget, once it has been ap- 
proved by the Legislature, to my mind is far more 
important than the budget itself. The budget is a 
document, a plan of procedure, a plan of expendityre, 
but no matter how well considered, how carefully 
prepared, or how perfect a document, it cannot be 
effective if the program it contains is not followed 
and if machinery is not set up to enforce its provi- 
sions. Unless a budget is used it is worth no more 
than a scrap of paper. 

In the matter of budgetary execution, or budgetary 
control, there can be extremes. The limitations and 
restrictions may be so rigid and so detailed as to 
stultify an efficient work program. California’s state 
budget procedure recognizes the need for and the 
value of flexibility. The biennial budgets and appro- 
priations are providing for the state’s financial re- 
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quirements for two and a half years into the future. 
We all know that conditions change. Particularly are 
conditions subject to change here in our western 
states. In California it is common knowledge that 
unless you are constantly traveling about the state, 
the changes are so great that you may think you 
are in a strange land. Emergencies arise even in 
California. 


The Legislature for these reasons makes use of 
the lump sum method of appropriations, imposing 
broad limitations which the State Controller must 
enforce, and trusting the matter of financial adminis- 
tration within those limits to the Department of 
Finance. The Director of this Department is re- 
sponsible for the financial administration within 
these limits. There does not appear to be any other 
method to secure both the proper budgetary control 
and the necessary elasticity to meet all conditions. 
In addition to this, adequate funds are made available 
for the Department of Finance to administer in meet- 
ing unforeseen emergencies and contingencies unless 
they be of the most extraordinary proportions. 


It is quite evident with this set-up that an effective 
procedure is indispensable to the Department of 
Finance if the function of budgetary control is to 
be exercised effectively. Such a procedure has been 
devised and installed through the state service as 
an adjunct to a uniform accounting system by the 
Division of Budgets and Accounts of the Depart- 
ment of Finance. 


The Pre-Audit System Abandoned 


The so-called “pre-audit” system of budgetary 
control, whereby the central control agency main- 
tains detailed budget allotment accounts and checks 
each request for incurring expenditures against such 
allotments before granting approval, was abandoned 
by the State of California some years ago. This sys- 
tem, while satisfactory for small governmental agen- 
cies, proved too cumbersome and unwieldy and 
entailed too much detail work at headquarters for 
the state. Do not misunderstand me; the pre-audit 
system was valuable for the period during which it 
was used by the state and it can be made to work 
satisfactorily in some jurisdictions. In California 
it was a means of educating the spending agencies 
of the state concerning budgetary control. It taught 
them that detailed centralized control could be main- 
tained and that such rigid control was, in a great 
measure, onerous. Moreover, during this period the 
financial and accounting personnel in the spending 
agencies were being trained. They were becoming 
better equipped technically and were becoming 
“budget minded.” 


When it was evident that this system was too 
cumbersome and had other shortcomings, a new 
system of control had to be evolved. In place of 
the pre-audit system, a work program plan of control 
was instituted. The essence of this system is that the 
Department of Finance maintains control through 
the approval of well planned, fiscal year budgets, or 
work programs. With these set up, the spending 
agencies, or more particularly, their accounting of- 
ficers, are entrusted with and held responsible for 
the executing and complying with these budgets. 
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It is evident that considerable responsibility and 
trust are thus reposed in the responsible accounting 
officers of the several agencies. 


The continuous contact existing between the staff 
of the Department of Finance and the accounting 
officers of the several departments makes it possible 
to exercise a direct control. Fortunately, a number 
of these accounting officers have had their training 
in the Department of Finance, and it is the practice 
of the Department to willingly transfer members of 
its staff to these positions when requests are made. 
When it does occur that financial difficulties or 
irregularities are found in any spending agency we 
do not hesitate to insist that changes be made in the 
personnel and that a responsible, dependable person 
be selected. We have recently made such sug- 
gestions and have readily agreed to transfer members 
of the staff of the Department of Finance to the posi- 
tions where trouble was occurring. Everyone is now 
satisfied. 


The advantages of such a system over the old, 
pre-audit system may be summarized as follows: 


First, a greater sense of responsibility on the part 
of the executive and the accounting officer in the 
spending agency is created. 


Second, there is less inclination to regard the De- 
partment of Finance in the light of an arbitrary 
dictator but rather to regard the Department as a 
service organization, which it truly is. 

Third, greater speed in purchasing and disbursing 
routine is secured. 


Fourth, and most important in promoting economy 
and efficiency, is the elimination of the duplication 
of a vast amount of detail work, which work was 
entirely unnecessary if the disbursing or spending 
agency always lived within the budget and used good 
judgment in spending. 


The Procedure Under the Fiscal Budgets, or Work 
Programs 


Procedure under the fiscal budgets or work pro- 
gram can be briefly outlined as follows: 


Just before the beginning of a fiscal year each 
spending agency submits to the Department of Fi- 
nance a fiscal year budget, setting forth in detail how 
it proposes to spend the funds available or estimated 
to be available for the ensuing year. Need for pro- 
viding an unbudgeted reserve for unforeseen con- 
tingencies in this budget is stressed. After making 
whatever adjustments he deems necessary, the Di- 
rector of Finance returns the approved fiscal year 
budget to each agency. In approving this fiscal 
budget the Director endeavors, insofar as possible 
to follow the original biennial budget. However, 
adjustments are allowed where it is clearly demon- 
strated they are desirable. 


The approved budget on return to the agency 
becomes the basis for setting up by each agency 
quarterly budget allotments for each of the major 
functions performed by such agency. These are 
divided into contemplated expenditures for such 
functions for the four standard groups of objects of 
expenditures,—salaries and wages, materials and 
supplies, service and expense, and property and 
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equipment. All requests for incurring expenditures 
are then required to flow through the accounting 
offices of the spending agencies where such requests, 
in the form of purchase estimates, salary estimates, 
and service and expense estimates, are entered against 
the proper budget allotment. If the balance in the 
particular allotment be insufficient to cover the pro- 
posed expenditure, the spending agency must obtain 
from the Department of Finance authority to trans- 
fer from some other allotment. No estimates are to 
be passed by the accounting officer unless there be 
budgetary provision for the same. It is evident that 
this procedure makes it possible to exercise control 
where the need is greatest, at the inception of ex- 
penditures. The effectiveness of this control method 
is amply demonstrated in the biennium of 1931-1933, 
through making effective savings inside appropria- 
tions of approximately four million dollars. This was 
done through careful attention to budgetary control, 
rigid enforcement of economic measures, and the 
securing of the fullest cooperation from the depart- 
ment heads appointed by the Governor, and the vol- 
untary cooperation of other state officials. This 
system of control is supplemented at various other 
points of contact. One of these is through central- 
ized purchasing. 

The system of centralized purchasing not only 
effects economy and efficient buying, but also pro- 
vides a means of budgetary control. The Bureau 
of Purchases is in the Department of Finance and 
this Bureau will not accept a purchase estimate 
which does not carry a statement showing a sufficient 
balance in the proper budget allotment. In addition, 
all estimates requesting purchases of unusual note 
or of considerable value are referred to the Division 
of Budgets and Accounts for approval. This require- 
ment applies in particular to the purchase of motor 
vehicles where it has been necessary to set up a 
schedule showing the range in price of automobiles 
allowed for the various grades of officers and em- 
ployees. 


In order to further strengthen the control exercised 
through purchasing, on July 1, 1931 following in- 
structions of the Director of Finance, an additional 
check on purchases was established in the purchasing 
agent’s office by having an audit made of purchases 
before allowing expenditures. Through the co- 
operation of the Controller’s office this has been 
given a control of purchases which soon demon- 
strated its value in material savings. 

In a like manner, the Bureau of Printing, which is 
also in the Department of Finance, before proceed- 
ing with printing orders must have evidence of ade- 
quate budgetary provision for the work requested. 
This control was further supplemented through the 
establishment by an act of the 1931 Legislature of a 
Bureau of Publications and Documents, likewise in 
the Department of Finance, which, as its name indi- 
cates, has control over all state documents and publi- 
cations. This is an unique establishment for a state, 
but this Bureau, modeled after that of the Federal 
Government, has made savings which more than 
justify its existence and at the same time gives to the 
public better service. The 1933 Legislature, as an 

(Continued on page 87) 
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ECREASED income tax liability for probably 
D the majority of taxpayers, a heavier levy on 

the upper incomes consisting largely of divi- 
dends, with the largest proportionate increases in the 
middle income ranges, would be effected by the in- 
come tax rate changes prescribed for the taxable 
years beginning after December 31, 1933, in the rev- 
enue bill (H. R. 7835) reported to the House of Rep- 
resentatives by the Ways and Means Committee on 
February 13. 

In general the bill represents the recommendations 
of the House Subcommittee on Tax Revision,’ but 
important modifications were made by the Ways and 
Means Committee as the result of objections by the 
Treasury Department and by numerous taxpayers 
and business organizations to certain subcommittee 
proposals. 

Provision is made for a single normal tax rate of 
4 per cent on net income in excess of exemptions and 
credit for dependents instead of 4 per cent on the first 
$4,000 of such income and 8 per cent on the remain- 
der, the rates under the present law. Furthermore, 
earned income up to a maximum of $8,000 is subject 
to a 10 per cent reduction in computing the normal 
tax. Income up to $3,000 is presumed to be earned, 
but for the remaining $5,000 proof is required to 
show that it was earned. 

Whereas under the present law the surtax begins 
with a rate of 1 per cent on incomes of $6,000 to 
$10,000, the proposed surtax schedule begins with a 
rate of 4 per cent on incomes of $4,000 to $8,000. The 
Ways and Means Committee modified the effect of 
the application of the surtax to the lower income tax 
range by providing that personal exemptions and 
credit for dependents may be deducted from net in- 
come in computing surtax liability as well as the 
normal tax due. From the 4 per cent minimum the 
surtax rates are graduated up to a 59 per cent maxi- 
mum on incomes of over a million dollars, whereas 
the top rate under the present law is 55 per cent. 
Because the number of surtax brackets is reduced 
from 53 to 28, the proposed increases in surtax rates 
are more abrupt than under the Revenue Act of 1932, 
and consequently the percentage of increase in sur- 
tax liability is greater in some of the middle income 
groups than in those above. 


The complete schedule of surtax rates follows: 


Per cent. Per cent. 
$ 4000-$ 8000 ........ 4 | $ 56,000-$ 62,000 ....... 
$ 8,000-$ 10,000 ........ 5 | $ 62,000-$ 68,000 ....... 
$ 10,000-$ 12,000 ..... . 6 | $ 68,000-$ 74,000 ....... 39 
$ 12,000-$ 14,000 ........ 7 | $ 74,000-$ 80,000 ....... 42 
$ 16000 re 8 | $ 80,000- GO000 ....... 45 
S$ 16,000-3 18000 ........ 10 | $ 90,000-$ 100,000 ....... 50 
$ 18,000-$ 20,000 ........ 12 | $100,000-$ 150,000 ....... 52 
$ 52 000-8 PEGG ®: Shc! 14 | $150,000-$ 200,000 ....... 53 
$ 22,000-$ 26,000 ....... 16 | $200,000-$ 300,000 ....... 54 
$ 26,000-$ 32,000 ........ 18 Ton oee¢ 400,000 ....... 55 
$ 380008 Semuo ..... 2. 21 T0000. 500,000 ....... 56 
$ 38,000-$ 44,000 . 24 | $500,000-$ 750,000 ....... 57 
$ 44,000-$ 50,000 . 27 | $750,000-$1,000,000 ...... 58 
$ 50,000-$ 56,000 ........ 30 | $1,000,000 and over 5 


The Ways and Means Committee 
Revenue Bill 


Notwithstanding the provisions with the purpose 
of closing income tax loopholes and the levy of higher 
surtax rates, the majority of taxpayers, since they are 
not concerned with the surtax, would be benefited 
by the proposed revenue measure. If all income is 
earned, e. g., comes from wages, salaries, professional 
fees, or profits from the operation of a business, tax 
liability is smaller than under the present law up to 
$50,000 above exemptions. 


On the other hand, the increased burden on invest- 
ment income is unfavorable to many taxpayers, par- 
ticularly those with high incomes. Other proposed 
changes not uniformly welcomed are: The plan of 
graduated reduction of recognition of gains and | 
losses from the sale of capital assets according to the 
time such assets have been held; the tax of 35 per 
cent on the “undistributed adjusted net income” of 
personal holding companies; and the closing of other 
avenues by which reduction of tax liability of indi- 
viduals has been legally possible. 


The New Plan for Recognizing Capital Gains 
and Losses 


The Ways and Means Committee incorporated in 
the bill the subcommittee’s plan for computing the 
tax on capital gains or allowing deductions for capi- 
tal losses, but increased the percentage of gain or 
loss recognized on sale of capital assets held more 
than five years. 

To measure the gain or loss from the sale of prop- 
erty by an individual according to the length of time 
he has held the property, the following percentages 
of gain or loss are recognized for tax purposes: 


100 per cent if the capital asset has been held 
for not more than one year. 

80 per cent, for more than one year, but not 
more than two years. 

60 per cent, for more than two years, but not 
more than five years. 


40 per cent, for more than five years. 


Where losses exceed gains, the excess losses are 
entirely disallowed. The graduated percentage of 
reduction of capital gains and losses does not apply 
in the case of corporations. However, capital losses 
sustained by corporations are allowed only to the 
extent of capital gains. Under the present law there 
is no such limitation. The new plan does not apply 
to stock in trade or property which is included in 
the taxpayer’s inventory. 

Gains or losses resulting from short sales, privi- 
leges or options to buy or sell property, or sales or 
exchanges of privileges and options are considered 
as gains or losses from sales or exchanges of capital 
assets held for one year or less. 


1See the December, 1933, issue of THe Tax Macazine, beginning at 
page 455. 
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Amounts received on retirement of bonds, notes 
or other certificates of indebtedness issued by any 
corporation (including those issued by a govern- 
ment or political subdivision), with interest coupons 
or in registered form are considered amounts re- 
ceived in exchange therefor. The capital gain pro- 
visions are not applicable to distributions received 
in liquidation of a corporation. 

The stock loss limitations, new in the 1932 Act, 
are omitted. Stocks, however, would come under 
the new capital gains and losses provisions, so that 
stock losses could be applied only against gains, the 
same as in the 1932 Act. 


Changes Affecting Taxability of Dividends 


Dividends received from earnings prior to March 
1, 1913, or from increment in value before that time, 
are made taxable. Dividends from foreign corpora- 
tions are taxable in full to domestic corporations, 
and taxable at normal tax and surtax rates to indi- 
viduals, regardless of how much business is done in 
the United States by such foreign corporations. The 
present law exempts entirely such dividends received 
by domestic corporations and exempts from normal 
tax those received by individuals, if the foreign cor- 
poration in the preceding three-year period earned 
more than 50 per cent of its gross income from 
sources within the United States. 


Depreciation and Depletion Allowances Unchanged 


The Treasury Department’s opposition to an 
arbitrary reduction in depreciation and depletion al- 
lowances prevailed. The House subcommittee’s 
recommendation that such allowances be reduced by 
25 per cent for the three years 1934, 1935, and 1936 
is not incorporated in the revenue bill drafted by the 
Ways and Means Committee. 


Rate on Consolidated Returns Increased 


The tax rate on corporation income is the same 
(1334 per cent) as under the present law if a con- 
solidated return is not involved. In the matter of 
consolidated returns, the Ways and Means Commit- 
tee complied with the Treasury recommendation in 
so far as such returns are not prohibited, but provi- 
sion is made for a tax of 1534 per cent if consolidated 
returns are filed, an increase of 2 per cent over the 
rate on single returns. Under the present law the 
increase in the rate on consolidated returns over that 
on single returns is 34 of 1 per cent for the taxable 
years 1932 and 1933 and 1 per cent for the taxable 
years 1934 and 1935. 


Penalty for Excessive Surplus Accumulation 
Reduced 


The rate of tax (as a penalty in addition to the 
regular tax rate on corporations) in the case of cor- 
porations improperly accumulating surplus for the 
purpose of tax avoidance is reduced in the bill to 25 
per cent instead of 50 per cent as under existing law. 
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Undistributed Income of Personal Holding 
Companies Taxed 


To discourage the method of tax avoidance by in- 
dividuals which the House subcommittee called “the 
scheme of the incorporated pocketbook,” a tax of 35 
per cent is imposed on the “undistributed adjusted 
net income” of personal holding companies. The 
undistributed adjusted net income, by the terms of 
the bill, is determined by adding to the net income 
of a corporation the amount of dividends received 
from other corporations and the amount of partially 
tax-exempt interest and by subtracting therefrom 
Federal income taxes paid, contributions or gifts not 
otherwise allowed for income tax purposes and actual 
losses from the sales or exchanges of capital assets 
to the extent to which they are not otherwise 
allowed. From the result of this computation, which 
gives what is called the “adjusted net income,” pro- 
vision is made for the subtraction of 10 per cent of 
the net income and the dividends paid to stockholders 
during the taxable year. The purposes of the two 
last-named deductions are to allow corporations a 
reasonable revenue for contingencies and to prevent 
the additional tax from applying to sums actually 
distributed. 


Credit for Foreign Taxes Halved 


The Ways and Means Committee shied at com- 
plete elimination of allowing foreign income taxes 
to be credited against the Federal income tax, but 
approved a provision cutting this allowance in half. 
This, it is estimated, will cost taxpayers concerned 


a total of $5,000,000. 


Tax on Citizens and Corporations of Certain Foreign 
Countries 


The bill contains a new provision to the effect that 
the President may impose an additional tax to the 
extent of 50 per cent of the regular tax on citizens 
and corporations of those foreign countries which 
discriminate against United States citizens in their 
imposition of taxes. Another change which will af- 
fect foreign corporations and citizens of foreign 
countries is a provision to the effect that income from 
sources within the United States includes, among 
other things, interest received from the United 
States. Under present law, it includes interest on 
obligations of the United States, and the courts have 
held that interest on a tax refund was not interest on 
an obligation of the United States. 


Corporate Reorganizations 


Under present law the definition of reorganization 
as including among other things “a merger or con- 
solidation (including the acquisition by one corpora- 
tion of at least a majority of the voting stock and at 
least a majority of the total number of shares of all 
other classes of stock of another corporation, or sub- 
stantially all the properties of another corporation)” 
has made it possible for transactions not having the 
character of mergers or consolidations to be classed 
as reorganizations, and to escape taxes. The bill 
omits the entire parenthetical clause, refraining from 


(Continued on page 93) 
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HE obtaining of funds to replenish impover- 
ished treasuries was the principal goal of the 
state legislatures in 1933. Relief to property 
also was a much sought after end. Property relief 
was accorded through reduced appropriations, low- 
ered tax limits, and collection leniency. The drive 
for new revenue resulted in the adoption of gross 
income or gross sales taxes in fifteen’ states. Six 
adopted the personal income tax, five provided for a 
corporate income tax, and seven placed new burdens 
on chain stores. To these money producers must be 
added the several taxes on gifts, liquors, boxing, 
horse racing, etc. Altogether, forty-seven states ? 
passed more than 1,000 tax laws in 1933. 


Before taking up the various measures to provide 
revenue, certain general administrative laws will be 
considered. Arkansas No. 12 creates the corporation 
commission to succeed to the duties of the tax com- 
mission. Colorado, by H. B. 30, in revising the ad- 
ministration of state government, places tax matters 
under a department of finance and taxation headed 
by a state treasurer. There will be a tax division 
consisting of a tax commission and an excise tax 
commission to take over the duties of the oil inspec- 
tor and those of the secretary of state relating to 
vehicles. North Carolina Ch. 88 abolishes the tax 
commission and transfers its duties to the Commis- 
sioner of Revenue. North Dakota Ch. 199 sets up 
a regulatory department to supervise tax assessors 
and tax assessments and the laws relating to vehicle 
registration. Massachusetts Ch. 321 increases the 
membership of the Board of Tax Appeals from three 
to five, and provides for an alternative informal pro- 
cedure before the board. Investigating committees 
for taxation generally or for some of its phases will 
be working under Connecticut Ch. 474, Maine Pri- 
vate and Special Laws, Ch. 68, New York Ch. 18, 
Oregon p. 914, Washington Ch. 161, Wisconsin 
Ch. 400, and Wyoming p. 184. California, by 
Ch. 954, abolished its tax research bureau. ; 


Gross Income or Gross Sales Taxes * 


The development of the gross income or gross 
sales taxes is probably the outstanding tax news of 
the year.2 Including two states in which measures 
were rejected on referendum, fifteen states adopted 
one or the other of this type of tax in 1933, viz., Ari- 
zona, Ch. 904, Ist Ex. Ch. 17; California, Ch. 1020°; 
Illinois, p. 938 °, p. 9247; Indiana, Ch. 50; Michigan, 





* Legislative Reference Service, Library of Congress. Based on 
paper presented at the Conference of the National Tax Association, 
Phoenix, Ariz., Oct. 12-16, 1933. 

Eprtor1aL Notre.—Since this paper was prepared before some of the 
late special sessions of legislatures in 1933, it is possible that some 
statutory changes were made which are not included. 

1On referendum, two states rejected their laws. 

? Mississippi is the only state which held no session. 

*a Subsequent to the writing of this paper a 1% per cent retail sales 
tax was skuneed in Oregon. It applies to utilities. Note may also be 
made of a % of 1 per cent levy adopted in Missouri by a bill signed 
January 15, 1934. The Missouri act applies to certain utilities and 
admissions. 

° For table of rates, see Appendix A, page 92. 

.* Unconstitutional, Cox v. Stults Eagle Drug Company, Supreme Court 
ot Arizona, May 4, 1933. 

5 Not unconstitutional, Superior Court, December 12, 1933. 


° Unconstitutional, Winter v. Barrett et al., Supreme Court of Illinois, 
May 10, 1933. 
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H. B. 184; New Mexico, Ch. 73; New York, Ch. 281; 
North Carolina, Ch. 445; North Dakota, Ch. 261 8; 
Oklahoma, Ist Ex. H. B. 2; Oregon, Ch. 400°; South 
Dakota, Ch. 184; Utah, Ch. 63, 2nd Ex. Ch. 20; 
Vermont, No. 240; Washington, Ch. 191. Minnesota, 
Ch. 213 and Wisconsin Ch. 470 add further levies 
in connection with chain store taxes. West Virginia, 
by Ist Ex. S. B. 1, repealed its business and occupa- 
tion tax and substituted a gross income tax. 


Miscellaneous Sales Taxes, Etc. 


The legalization of liquor opportunely created a 
new source of revenue. At least thirty-three states 
have adopted taxes on its sale.*° The barrel rates 
for beer are one dollar or less in nineteen states. 
Other states impose varied rates ranging up to $4.65. 
In addition to the taxes on beer and other liquors, 
taxes will be exacted from malt extract, etc. The 
rate under Arizona Ist Ex. Ch. 18 and Ohio 1st Ex. 
H. B. 5 is ten cents a pound. Arkansas No. 249 fixes 
it at four cents a pound instead of ten per cent as 
under a former law, Idaho Ist Ex. Ch. 17 exacts five 
cents, and Indiana Ch. 80 calls for two cents. Liquid 
malt and wort also come in for a gallonage tax of 
three cents under the Indiana law and ten cents 
under that of Ohio. 


Oleomargarine will be taxed ten cents a pound by 
Colorado H. B. 337, Kansas Ch. 321, and Minnesota 
Ch. 175. A levy of four cents a pound under Ore- 
gon Ch. 442 was rejected on referendum. Utah, by 
2nd Ex. Ch. 17, rewrote its law. The tax on lard 
substitutes was repealed by South Dakota Ch. 183. 


Cigarettes will pay two cents per twenty under 
Arizona Ist Ex. Ch. 18 and three cents per twenty 
under Oklahoma H. B. 299.12 Ohio, by H. B. 323, 
continued its excise for another two years. Cigarette 
tax laws were rewritten apparently with a view to 
strengthening enforcement by South Dakota Ch. 90, 
Texas Ch. 153, and Utah 2nd Ex. Ch. 17. The fore- 
going Arizona law also taxes cigars at rates ranging 
from one-third of one cent to one cent each accord- 
ing to the selling price. 


Admission charges will be taxed under Ohio 
S. B. 411 and Ist Ex. H. B. 7. The rates generally 
are ten per cent on charges over eleven cents. The 
amount of the tax on roof gardens, cabarets, etc., will 
be fifteen per cent of a sum equal to twenty per cent 
of amounts paid for refreshments. In addition, five 
per cent will be paid on annual memberships in clubs 
maintaining a golf course, ten per cent on green fees, 


and ten per cent on rentals charged by horse riding 
academies. 


Boxing and wrestling matches will pay three per 
cent of their gross receipts under Texas Ch. 241 and 
five per cent under Washington Ch. 184. Minnesota, 
by Ch. 7, rewrote its law without change in the ten 
per cent fee. 
~ 7 Not unconstitutional, Reif et al. v. Barrett et al., Supreme Court of 
Illinois, December 22, 1933. 

8 Reiected on referendum. 

® Rejected on referendum. 


10 For table of rates, see Appendix B, page 93. 
11 Rejected on referendum. 
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Horse racing is being legalized and fees exacted. 
A California constitutional amendment, Ch. 101,’? 
authorizes horse racing and bases license fees on 
wagering pools. Taxes’ on sums bet were adopted 
as follows: Maryland Ch. 324, 1 per cent; New 
Hampshire Ch. 62, 3% per cent; Oregon Ch. 397, 
2% per cent; Washington Ch. 55, 5 per cent. Other 
states base the levy on the commissions retained by 
the operators of the pools, etc. The rates are as 
follows: New Mexico Ch. 55, 5 per cent; Ohio 
S. B. 372, 10 per cent to 30 per cent; South Dakota 
Ex. Ch. 9, 6624 per cent; Texas Ist Ex. H. B. 12, 
25 per cent. The remaining states exacting taxes 
base them on admissions. Michigan No. 199 adds 
25 cents to each admission ticket, Delaware S. B. 160 
adds 20 cents, and New Mexico Ch. 55 and North 
Carolina Chs. 373, 511, 545, and 563 collect 10 per 
cent of the gross receipts. 

Cosmetics and toilet preparations will pay 10 per 
cent under Ohio Ist Ex. H. B. 7. 


Gasoline Tax 


Gasoline tax laws generally were rewritten in nine 
states, namely Colorado, H. B. 527; Delaware, 
S. B. 167; Idaho, Ch. 46; Kansas, Ch. 317; New Mex- 
ico, Ch. 176; South Dakota, Ch. 89, Ist Ex. Ch. 13; 
Texas, Ch. 44; Washington, Ch. 58, and Wisconsin, 
Ch. 312. Oklahoma, by H. B. 416, makes sales rather 
than consumption the basis for the tax. Adminis- 
tration is placed in the hands of the treasurer by 
Colorado H. B. 527 and in the hands of the depart- 
ment of agriculture and inspection by Nebraska 
Ch. 106. 


A one cent increase was made by Oregon Ch. 428. 
Temporary increases made in prior years were con- 
tinued or made permanent by Arizona Ch. 27, Florida 
H. B. 7, and New York Ch. 227. To meet the situa- 
tion presented by the lower tax in the District of 
Columbia, Virginia Ch. —** created two zones, in 
one of which there would be a two cent refund and 
in the other a one cent refund. Heretofore, the oil 
companies have been absorbing the tax in the bor- 
dering communities but this will not be permitted 
under the oil code. Arkansas Ex. No. 4 repealed the 
tax on fuel used in airplanes. 


Allowances for evaporation, etc. were granted or 
increased by Connecticut Ch. 267, Nebraska Ch. 106, 
New Mexico Ch. 176, South Dakota Ch. 189, Ist Ex. 
Ch. 13, Utah Ch. 41, and Wisconsin Ch. 312. Kansas, 
by Ch. 317, reduced its allowance. 


The movement requiring bonds from persons liable 
for the tax is spreading fast. In 1933, thirteen states 
were added to the list. Citations are as follows: 
Delaware, S. B. 167; Florida, S. B. 498; Idaho, 
Ch. 46; Maryland, Ch. 218; Minnesota, Ch. 417; Mon- 
tana, Ch. 157; Nebraska, Ch. 106; New Mexico, 
Ch. 176; Oregon, Ch. 391; South Dakota, Ch. 189, 
Ist Ex. Ch. 13; Utah, Ch. 35; Washington, Ch. 58; 
Wisconsin, Ch. 312. 

3y Kansas Ch. 292, persons transporting motor 
fuel in quantities of 120 gallons or more over high- 
ways must secure a license and file a bond. Certain 

13 Ratified. 


_ 4A lower court has held this act unconstitutional. Recently, the 
Supreme Court of Arkansas upheld such a law. 
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highways for entering the state are to be designated 
and each carrier must stop and register. A Mary- 
land law, Ch. 593, requires interstate buses and trucks 
to pay four cents per gallon for gasoline used in the 
state. Stations will be placed at borders and such 
vehicles must pay the tax on expected consumption." 
The bringing in of gasoline in quantities greater than 
a car’s ordinary capacity is forbidden by Arizona 
Ch. 80, Arkansas No. 67, Florida H. B. 2,)° Idaho 
Ch. 46, New Hampshire Ch. 144, South Dakota 
Ch. 189, Ist Ex. Ch. 13, Washington Ch. 58, and 
Wisconsin Ch. 312. In addition to the laws noted 
above as general revisions, several other laws were 
passed apparently for the purpose of stricter en- 
forcement. Examples of some of these are Florida 
S. B. 498, Maryland Ch. 218, Nebraska Ch. 47, New 
Mexico Ch. 162, North Carolina H. B. 380, and Okla- 
homa H. B. 271. Delivery of motor fuel between the 
hours of 9 P. M. and 5 A. M. is forbidden by Kansas 
Ch. 317, Nebraska Ch. 107, and Wisconsin Ch. 312. 

The diversion of proceeds to uses other than roads 
assumed considerable importance in 1933. Diver- 
sions were made principally to the general fund or 
for welfare purposes. A summary of the diversion 
laws follows. 


Alabama No. 152.—Permits a named county to 
use its share for school purposes. 

Arizona Ch. 27.—Takes one-half cent of state’s 
share for next two years for a Reconstruction 
Finance Fund to be used under the governor’s 
direction. 

Florida H. B. 7—The special one cent levy is con- 
tinued with distribution to general revenue fund. 

Illinois S. B. No. 5 (1st Ex. Sess.) —Diverts part 
of gasoline revenue for $20,000,000 relief bond 
issue. 

Indiana Ch. 137.—Diversion may be accomplished 
under general law authorizing transfers of funds 
from one department, etc. to another. 

Maryland Ch. 475.—Diverts $513,920 to general 
fund until 1935. 

Massachusetts Ch. 370.—Diverts $8,028,320 from 
the highway fund to the general fund. 

Michigan Nos. 81, 107—Permits use of part of 
counties’ shares for welfare purposes. 

New Jersey Ch. 398.—Subject to referendum No- 
vember 1933, gasoline tax proceeds to be used 
to meet $5,000,000 unemployment relief bond 
issue. 

New York Ch. 227.—The special one cent levy is 
continued with distribution to the general fund. 

Ohio, S. B. 61.—Continues for another two years 
provision for using local shares for poor relief. 

H. B. 337—Permits state treasurer to use 
funds for poor relief. 

S. B. 354.—Diverts one cent for school pur- 
poses. 

Oklahoma H. B. 416.—Forty per cent of state’s 
share to be used for paying state debt. 

H. B. 516.—One-half of counties’ shares to be 
used for paying counties’ debts. 


% Information of a secondary nature indicates that little or no effort 
has been made to enforce this law. 
15 Unconstitutional, Supreme Court of Florida. 
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Oregon Ch. 218.—Diverts $560,905 from highway 
fund to general fund until 1935. 


Rhode Island H. B. 569.—Diverts $700,000 annu- 
ally for five years to pay relief bonds. 


South Dakota Ch. 189, Ist Ex. Ch. 13.—Diverts 
fifty per cent to pay rural credit bonds. 


Tennessee Ch. 118.—The special one cent levy is 
continued for retiring state unfunded debt. 


Washington Ch. 65.—Diverts two-fifths cent of 
state’s share to pay $10,000,000 relief bonds. 


Wisconsin Ch. 140.—Diverts $1,000,000 for each 
of years 1933 and 1934 from highway funds to 
general state use. The act also permits cities, 
towns, and villages to use their proceeds for poor 
relief. 


Miscellaneous other laws make changes in the pro- 
portions which the various funds and subdivisions 
shall receive in the allocation of proceeds from the 
tax. Citations are as follows: Alabama Nos. 3, 59, 
Arkansas No. 48, Idaho Chs. 46, 196, Illinois p. 906, 
Iowa Chs. 69, 75, Maryland Ch. 425, Michigan Nos. 
81, 107, Minnesota Ch. 325, Nebraska Ch. 110, New 


Jersey Ch. 218, Oklahoma H. B. 624, Washington 
Ch. 41. 


Severance Taxes 


Natural gas and petroleum are subjected to added 
levies. Gas will pay one-eighth of one cent per 1,000 
cubic feet under Montana H. B. 305 and one-tenth 
of one cent under New Mexico, Ch. 72.1° Petroleum 
is taxed two cents to six cents per barrel according 
to specific gravity by the New Mexico act. Until 
June 30, 1935, Oklahoma H. B. 483 adds a one-eighth 
cent per barrel levy to cover expenses incident to 
proration. Texas Ch. 162 and Ist Ex. H. B. 55 fix 
the rate on oil at two cents per barrel until the sale 
price of oil reaches $1 per barrel at which time the 
old two per cent rate will return to effect. Oklahoma 
H. B. 248 rewrites the production tax on oil, gas, 
and minerals with changes dealing mostly with bet- 
ter enforcement. 


Inheritance and Gift Taxes 


Death tax laws were revised by Colorado H. B. 586, 
Florida S. B. 537, and Michigan No. 148. Under 
the new Michigan law, rates in a given bracket will 
apply only to the excess over the preceding bracket. 
Formerly, the rate applied to all over the exemption. 

The taking up of the Federal credit was the in- 
ducement for several laws including the foregoing 
Florida law which provides that the amount_payable 
to Florida shall be the amount by which the credit 
allowable under the Federal act for death taxes paid 
to the several states exceeds the aggregate amount 
of death taxes actually paid to them. Other laws 
levying estate taxes to take up the credit are Okla- 
homa H. B. 572, Texas Ch. 192, and West Virginia 
Ex. H. B. 115. By Colorado H. B. 586, the estate tax 


will apply when the estate exceeds $250,000 instead 
of $1,000,000 as formerly. 


_—_. 


% Not suspended by filing of referendum petition. Todd v. Tierney, 
Supreme Court of New Mexico, November 4, 1933. 
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The property to be taxed includes intangibles of 
nonresidents which have acquired a business situs 
under Oklahoma H. B. 572. North Dakota Ch. 251 
includes all intangibles wherever located in the gross 
estate of residents and includes a _ nonresident’s 
equitable interest in North Dakota real estate. 
North Carolina Ch. 445 repeals the exemption of 
foreign owned intangibles. By Oklahoma H. B. 572, 
the tax will apply to insurance payable to the estate 
or to a beneficiary in excess of $20,000 when the right 
to change the beneficiary is reserved. 


The presumption provision relating to transfers 
in contemplation of death which formerly applied 
only to transfers between relatives hereafter will ap- 
ply to all transfers under Connecticut Ch. 219. IIli- 
nois p. 889-899 taxes transfers made without adequate 
consideration within two years of death. Oregon 
Ch. 199 creates a rebuttable presumption concerning 
transfers within three years of death. By Oklahoma 
H. B. 572, transfers during lifetime with reservation 
of income are taxable. The latter law also taxes 
transfers in which the decedent reserved the right to 
change the beneficiary. By Illinois p. 889-899 and 
Oklahoma H. B. 572, joint estates, tenancies in com- 
mon, etc., will be taxed proportionately. 


A $500 exemption is allowed for the upkeep of 
graves by Maryland Ch. 323. By New York Ch. 460, 
the limit on exemptions from the estate tax is amend- 
ed to be $100,000 instead of that allowed under the 
Federal law. North Dakota Ch. 251 sets up a $20,000 
maximum exemption for life insurance policies, re- 
duces exemptions allowed lineal descendants or 
ascendants other than minors from $3,000 to $2,000, 
and repeals the exemption of bequests to the United 
States or any of its political subdivisions. Wiscon- 
sin Ch. 233 increases the exemption to husbands from 
$2,000 to $5,000. West Virginia Ex. H. B. 115 re- 
duces exemptions generally. 


Rate increases are noted particularly for near rela- 
tives, e. g., Colorado H. B. 586, Massachusetts Ch. 293, 
North Carolina Ch. 445, Oregon Ch. 199. General 
increases were made by Colorado H. B. 564, New 
York Ch. 359, North Dakota Ch. 251, West Virginia 
Ex. H. B. 115, Wisconsin Ch. 363. Where rights of 
transferees depend on conditions or contingencies, 
Colorado H. B. 586 provides that the tax rate is to be 
based on the condition or contingency most probable 
of happening. Connecticut, in lieu of holding the tax 
in abeyance pending the happening of a contingency 
in the absence of a compromise, provides by Ch. 219 
that the highest rate possible will be levied with a 
right of refund if subsequently justified. By Colo- 
rado H. B. 586, transfers under a power of appoint- 
ment shall be taxable in the same manner as though 
the donee of the power had made the devise or 
bequest. 


The reciprocal law in respect to collecting inher- 
itance taxes due to the state of domicil was adopted 
by Connecticut Ch. 75, Maine Ch. 147, Massachusetts 
Ch. 319, New Hampshire Ch. 77, Ohio Ex. H. B. 13, 


- and Pennsylvania No. 147. 


Gift tax laws were adopted in Oregon and Wis- 
consin. The Oregon law, Ch. 427, levies a tax on 
residents and nonresidents. The rates vary from 
one per cent to twenty-five per cent, with a $10,000 
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total exemption. Wisconsin’s law, Ch. 363, also ap- 
plies to residents and nonresidents, rates being 
graduated by classes with the lowest fixed from two 
per cent to eight per cent and ranging up to five 
times such amounts, but the total tax is not to exceed 
fifteen per cent of the gifts. An additional twenty- 
five per cent is added when the tax exceeds $100. 
There is a varied list of exemptions. 


Personal Income Tax 


Constitutional amendments authorizing income 
taxes were proposed by Alabama No. 125 ** and Mon- 
tana Ch. 83.1% Statutes ?® were adopted as follows: 
Alabama No. 169,2° Arizona Ist Ex. Ch. 8, Kansas 
Ch. 320, Minnesota Ch. 405, Montana Ch. 181,77 New 
Mexico Ch. 85. Rates and exemptions were revised 
by Idaho Ch. 159, North Carolina Ch. 445, North 
Dakota Ch. 253, Oklahoma Ist Ex. H. B. 1, South 
Carolina H. B. 609. New York Ch. 159 and Wiscon- 
sin Ch. 363 continue temporary emergency levies. 
Another New York law, Ch. 228, adds a one per cent 
tax on a redefined net income—sometimes misnamed 
a gross income tax—computed exactly as under the 
old law except that gains and losses from sale of 
capital assets will not be included or deducted or 
personal exemptions allowed. The foregoing Idaho 
act in revising the tax law measures the tax by net 
income instead of levying it directly on income. The 
New Mexico law allows an offset of twenty per cent 
for taxes on property used in business and a full 
offset for a taxpayer’s residence, household effects, 
etc., but not over $250. By Wisconsin Ch. 367, the 
income tax will be collected by the state tax com- 
mission instead of by the local county treasurers. 
A six per cent tax on dividends of Massachusetts 
corporations will be paid under Ch. 307. South Caro- 
lina H. B. 648 exacts five per cent on all dividends 
or interest in excess of $100 without deductions or 
exemptions. 


The exemptions and rates under the new income 
tax laws and amendments are as follows: 


Minimum Maximum Exemptions 


Citati Rate rateap- rate ap- Head De- 
itation %  plieson plieson Single of _pend- 

first all over family ents 
Bie. He TD. 6ccccns BG $ 1,000 $ 8,000 $1,500 $3,000 $300 
Ariz., Ist. Ex. Ch. 8. 1-4% 2,000 10,000 (a) (a) (a) 
Bs Gis SSP pe ccces 1-6 1,000 5,000 750 1,500 200 
OS: SS ee 1-4 2,000 7,000 750 1,500 200 
Minn., Ch. 405...... 1-5 1,000 10,000 1,200 2,000 250 
Mont., Ch. 181....... 1-4 1,000 6,000 1,000 2,000 300 
i aoe Se ae 1-4 10,000 100,000 1,000 1,500 200 
N. Y., Chs. 159, 226. 2-6 10,000 50,000 1,000 2,500 400 
N.C., Ch. 445 |..... 3-6 2,000 6,000 1,000 2,000 300 
| eS. eae 1-15 2,000 15,000 500 1,500 200 
Okla., Ex. H. B. 1.. 1-6 2,000 14,000 1,000 2,000 500 
Oregon, Ch. 322..... 2-7 1,000 6,000 800 1,500 300 
i Sct ie a o's 2,000 6,000 1,000 1,800 200 


(a) After computing the tax without exemptions, there is allowed 
a deduction of $8 for single individuals, $17.50 for heads of families, 
and $4 for dependents. 


17 Ratified. 

18 Pending. 

1 These 1933 additions bring the total number of states having per- 
sonal income taxes up to twenty-three, viz., Alabama, Arizona, Arkansas, 
Delaware, Georgia, Idaho, Kansas, Massachusetts, Minnesota, Missis- 
sippi, Missouri, Montana, New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, Oregon, South Carolina, Utah, Vermont, 
Virginia, Wisconsin. Washington’s 1932 initiated law was held un- 
constitutional last September. New Hampshire and Ohio have income 
taxes on returns from investments, etc. 

_*® Not unconstitutional, opinion of the Supreme Court of Alabama to 
his Excellency, Honorable B. M. Miller, Governor of Alabama, Septem- 
ber 30, 1933. 

1 Not unconstitutional, O’Connell v. State Board of Equalization, et 
al., Supreme Court of Montana, July 19, 1933. 
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Corporations 


Alabama No. 125 ” is a constitutional amendment 
to permit the levy of an income tax. Statutory in- 
come tax acts ** were adopted as follows: Alabama 
No. 169,24 Arizona lst Ex. Ch. 8, Kansas Ch. 320, 
Minnesota Ch. 405, New México Ch: 85. 


The corporation rates in Arizona and Minnesota 
are graduated in steps ranging from one per cent 
to five per cent, while in Alabama a flat three per cent 
will be collected and in Kansas and New Mexico a 
flat two per cent will be charged. Exemptions of 
$1,000 are allowed in Minnesota and New Mexico, 
with the latter also permitting a twenty per cent 
offset for property taxes. California Ch. 303, in re- 
ducing the rate on business corporations from four 
per cent to two per cent, abolishes the offset for 
property taxes. Other changes in the rates were 
made as follows: Idaho Ch. 159—one per cent to 
six per cent (instead of one per cent to four per 
cent); Montana Ch. 166—two per cent (instead of 
one per cent) ; North Carolina Ch. 445—six per cent 
(instead of five and one-half per cent); Oklahoma 
ist Ex. Ch. 195—one per cent to six per cent (instead 
of two per cent to five per cent). Common law or 
business trusts are brought under the income tax 
laws by California Ch. 211, Idaho Ch. 159, and Mon- 
tana Ch. 166. Oklahoma, by H. B. 650, subjects this 
form of organization to its license tax. North Caro- 
lina Ch. 445 increases the corporate franchise tax on 
capital stock, surplus, and undivided profits from 
$1.25 to $1.50 per $1,000, and South Carolina 
H. B. 648 adds one mill to the two mill license tax 
based on capital stock. A California constitutional 
amendment, Ch. 63,”> gives the legislature power to 
tax corporations in any way not forbidden by the 
constitution. By Massachusetts Ch. 342, liability 
for taxation will be incurred by corporate existence 
at any time during the taxable year. 


Financial Institutions 


The fourth method allowed under old R. S. 
Sec. 5219 was adopted as the basis for taxing banks 
by Idaho Ch. 159 and Oklahoma Ist Ex. Ch. 195.” 
The income tax rate for California banks, which for- 
merly was four per cent, is fixed by Ch. 303 to be a 
rate not in excess of six per cent, to be determined 
by the ratio of personal property taxes of general 
corporations to the net income of such corporations. 
Similarly, the rate in Massachusetts, under Ch. 327, 
is not to exceed six per cent on a redefined net 
income. Under Minnesota Ch. 315, an attempt is 
made to compromise the declared illegal bank taxes 
by permitting the state tax commission to accept 
seventy-five per cent of the sum assessed against 





2 Ratified. 

% This brings the number of states having income taxes on corpora- 
tions to twenty-five, viz., Alabama, Arizona, Arkansas, California, Con- 
necticut, Georgia, Idaho, Kansas, Massachusetts, Minnesota, Missis- 
sinpi, Missouri, Montana, New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, Oregon, South Carolina, Tennessee, Utah, 
Vermont, Virginia, Wisconsin. Washington’s 1932 initiated measure 
was held unconstitutional last September. Ohio has an income tax on 
returns from investments, etc. 

*% Not unconstitutional, opinion of the Supreme Court of Alabama 
to his Excellency, Honorable B. M. Miller, Governor of Alabama, Sep- 
tember 30, 1933. 

% Ratified. 

This brings the number of states so taxing banks to nine, viz., 
Alabama, California, Idaho, Massachusetts, New York, Oklahoma, Ore- 
gon, Utah, Wisconsin. 
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shareholders during 1933 and 1934. Alabama 
No. 111 repeals the exemption of income from obliga- 
tions of the United States, the state, and local subdi- 
visions in computing the income tax on banks and 
other financial institutions. By Arizona Ist Ex. 
S. B. 2, bank stock will be taxed at twelve mills to 
the stockholders; the bank will pay the tax and 
have alien therefor. By Pennsylvania No. 277, banks 
no longer will have the option of paying the taxes 
for stockholders. Nebraska, by Ch. 156, increases 
its tax from eight mills to ten mills, while Vermont, 
by No. 27, reduces the tax on deposits from six mills 
to five mills. Nebraska Ch. 190 practically doubles 
the rates based on capitalization in fixing levies rang- 
ing from $200 to $1,000. Under Indiana Ch. 83,” 
banks will pay a tax of twenty-five cents per $100 
of capital stock, surplus, undivided profits, and de- 
posits less the book value of all real estate, public 
and charitable deposits, and deposits of other banks 
and nonresidents. 


Other provisions for taxing special types of finan- 
cial institutions were adopted as follows: Idaho 
Ch. 128 exacts a fee of one-tenth of one per cent on 
the aggregate par value of securities sold by invest- 
ment companies; there is a $25 minimum and a $500 
maximum. Minnesota Ch. 382 exempts building and 
loan associations from all income, franchise, and ex- 
cise taxes now or hereafter levied. By Washington 
Ch. 183, fees ranging from $20 or $100 plus 30 cents 
per $1,000 of assets will be paid by savings and loan 
associations. Indiana Ch. 8278 places a 25 cents per 
$100 tax on the value of building and loan associa- 
tion capital stock and surplus after deducting the 
book value of real estate and tangible personalty and 
loans secured by a pledge of capital stock. 


Motor Vehicles 


Generally, fees for passenger vehicles were re- 
duced. A similar trend is indicated for small trucks, 
but the tendency is towards higher rates for larger 
conveyances. New fees are fixed by Arkansas No. 6, 
Delaware H. B. 3, Florida S. B. 47, Idaho Ch, 214, 
Kansas Ch. 73, Maryland Ch. 281, Minnesota 
Ch. 163, Montana H. B. 237, Nebraska Chs. 102, 103, 
105, Nevada Ch. 177, North Carolina H. B. 446, Okla- 
homa H. B. 305, Oregon Ch. 428, South Dakota 
H. B. 39, Tennessee Ch. 36, Texas Ist Ex. H. B. 53, 
Utah Ch. 43, Vermont Nos. 64, 89, Washington 
Ch. 166, and West Virginia Ex. H. B. 25. One Colo- 
rado law, Ist Ex. H. B. 3,3° levies a tax ranging from 
$2 to $60 according to value for the purpose of pro- 
viding work relief, and another, H. B. 564 of the 
regular session, adds $1 for the pension fund. Cali- 
fornia Ch. 340 and Montana H. B. 73 forbid registra- 
tion unless property taxes are paid, while South 
Dakota Ch. 142 repeals such a provision. A Ken- 
tucky act, together with Michigan S. B. 41, tempo- 
rarily permits instalment payment of registration 





_* Not unconstitutional in decisions of the Superior Court of Delaware 
County and Circuit Court of Huntington County. Unconstitutional in 
decision of Superior Court of St. Joseph County. 

*8 Not unconstitutional in decisions of Superior Court of Delaware 
County and_Circuit Court of Huntington County. Unconstitutional in 
decision of Superior Court of St. Joseph County. 

* Not unconstitutional, Sterrett_ Operating Service, Inc. v. Baughman, 
Baltimore Circuit Court No. 2, September 28, 1933. 


® Unconstitutional, Walker v. Bedford, Supreme Court of Colorado, 
October 18, 1933. 
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fees. The time for procuring 1933 licenses was ex- 
tended by Arizona Chs. 4, 26, Kansas Ch. 75, Minne- 
sota Chs. 9, 103, 163, Nevada Ch. 5, North Carolina 
H. B. 897, Oklahoma H. J. R. 27, Texas Ch. 5, Utah 
Ch. 91, and Wisconsin Ch. 2. 


Motor Transportation Taxes 


The varied bases for taxes on motor transporta- 
tion companies, the multiple supplementary taxes, 
and alternative taxes are in no way simplified by 1933 
legislation. Each state has a system peculiar to 
itself. Citations to 1933 laws making changes are as 
follows: Arizona Ch. 100, California Ch. 339, Florida 
S. B. 47, Iowa Ch. 87, Kansas Ch. 229, Maryland 
Ch. 593, Nebraska Chs. 102, 105, Michigan H. B. 364, 
Minnesota Ch. 344, Nevada Ch. 165, New Mexico 
Ch. 154, North Dakota Chs. 160, 162, Oklahoma 
H. B. 656, Oregon Ch. 429,3% South Dakota H. B. 304, 
Tennessee Chs. 114, 119, West Virginia Ex. H. B. 25, 
and Wyoming Ch. 118. From the foregoing laws, it 
appears that in those instances in which the change 
was made in the rate rather than the base, the result 
is a reduction, e. g. Florida S. B. 47, Iowa Ch. 87, 
Nebraska Chs. 102, 105, New Mexico Ch. 154, Okla- 
homa H. B. 305, Tennessee Ch. 114, and West Vir- 
ginia Ex. H. B. 25. 


Taxes on Utilities 


A fact finding tribunal supported by a tax of $2 
on each $1,000 of gross earnings is created by Ark- 
ansas No. 72. A California constitutional amend- 
ment, Ch. 63,54 revises the system for taxing public 
utilities. Beginning with 1935, property will be 
assessed by the state board of equalization and taxed 
locally for local purposes as other property. Their 
franchise and income will be taxed for state pur- 
poses like those of business corporations. Wiscon- 
sin, by Ch. 349, revises its assessment law for utilities, 
and South Carolina, by H. B. 648, adds one mill to 
the property levy on many utilities. Virginia’s one- 
tenth of one per cent gross receipts tax is doubled 
by S. B. 15. Oregon Ch. 190 increases the rate based 
on gross receipts to range hereafter from $2.50 to 
$4,000. North Carolina Ch. 445 increases the duty 
on railroad property from three-fourths of one per 
cent to nine-tenths of one per cent, raises the gross 
receipts tax on electric light, power, street railway, 
gas, water, and telephone companies from five per 
cent to six per cent, and exacts from telegraph com- 
panies a toll of $7 per mile of line instead of $6. A 
property levy in lieu of the gross receipts tax will 
be in order for telephone companies under Okla- 
homa Ch. 97. 


California Ch. 330 adds one and one-half per cent 
to the gross receipts tax on gas and electric compa- 
nies for 1932 and 1933 and dn additional one-fourth 
of one per cent on the gross receipts of telephone 
companies. A lieu tax of twelve per cent is placed 
on the gross earnings of electric, power, and steam 
heating companies by North Dakota Ch. 252. By 
Montana H. B. 238, sums ranging from ten cents 
to one dollar will be exacted on each instrument of 

3a Unconstitutional, Anderson v. Thomas, Supreme Court of Oregon, 


October 17, 1933. 
31 Ratified. 
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a telephone company. Oklahoma H. B. 225 substi- 
tutes a four per cent gross earnings tax for the prop- 
erty taxes on freight cars, and Washington Ch. 146 
subjects private cars carrying persons or property 
to property taxes at the local rates on a valuation 
fixed by the state tax commission. Missouri p. 442 
provides for franchise and property taxes on pipe 
lines, and Texas Ch. 162 places pipe lines under the 
intangible assets law. 


Chain Store Taxes 


The development of chain store taxes has pro- 
gressed with recent success before the courts. Laws 
were adopted in seven states and amended in four 
states.°? The maximum rates and the minimum 
number of stores to which such maximum rates ap- 
ply are as follows: Florida, S. B. 171, $100 on 76th 
store; Idaho, Ch. 113,5* $500 on 20th store; Indiana, 
Ch. 271, $150 on 21st store; Maine, Ch. 260, $50 on 
26th store; Maryland, Ch. 542, $150 on 21st store; 
Michigan, H. B. 128,34 $250 on 26th store; Minne- 
sota, Ch. 213, $155 on 51st store; Montana, Ch. 155, 
$30 on 11th store; North Carolina, Ch. 445, $150 on 
51st store; West Virginia, H. B. 12, $250 on 75th 
store. Wisconsin, Ch. 470, substitutes a temporary 
gross income tax on chains in place of the former 
store tax. Rates range from six-twentieths of one 
per cent to thirteen-twentieths with an offset for 
personal property taxes. Two of the states named 
above add a tax on a different base to supplement 
the store tax. The Minnesota law imposes a burden 
on sales with rates ranging from one-twentieth of 
one per cent to one per cent, and the Florida law adds 
$3 for each $1,000 of the value of merchandise. 
Under the foregoing Idaho law, real property taxes 
may be set off. Arizona, by Ch. 96, repealed its 
chain store license law. 


New Revenue Sources 


The efforts of the legislatures in finding new 
sources of revenue have the present effect of the 
following new taxes being in force. 


Beene tae 2 SI See Ss .... 33 states 
Gross income or sales taxes ........... 13 states 
Prored tactng tates ........5.. 660.02. 11 states 
ee Secee GUN® 6 eat OL Ae 7 states 
Personal income taxes ..... Leas (ee eee 
Corporate income taxes ............... 5 states 
MNIEIII GP ns havaianas betes . 2 states 
Cemmarwerie Games ...............%.. 2 states 
Boxing and wrestling taxes .......... 2 states 
Ree HINIIEES fo Uibc bce ctea th ya las 2 states 


The second general aim of the legislatures was to 
relieve property of its burden. In addition to accom- 
plishing this through new sources of revenue, relief 
also was accorded through lower tax limits, reduced 
assessments, increased exemptions, and collection 
leniency. 


"This brings the number of states having specific chain store taxes 
to fourteen, viz., Alabama, Florida, Idaho, Indiana, Louisiana, Maine, 
Maryland, Michigan, Minnesota, Montana, North Carolina, South Caro- 
lina, Tennessee, Wisconsin. 

* Not unconstitutional, J. C. Penny Co. v. Diefendorf, and Safeway 
oar Cee v. Diefendorf, District Court of Ada County, September 

.* Not unconstitutional. Smith et al, v, Fitzgerald et al., Wayne County 
Circuit Court, December 18, 1933. 
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Rate Limitations ** 


A constitutional amendment in Texas, p. 1038,°° 
limits the total amount of state taxes which may be 
levied in a biennium to $22.50 for each inhabitant. 
Another proposed constitutional amendment, Ark- 
ansas H. J. R. 1,57 forbids the raising of rates for 
property, excise, privilege, or personal taxes except 
by a three-fourths vote of the legislature or by ap- 
proval of the qualified voters. California’s constitu- 
tional amendment, Ch. 63,5° authorizes legislation 
limiting county ad valorem taxes and provides for 
allocating state taxes to meet resulting deficits. 
Washington p. 942° also proposes to permit the 
legislature to limit local taxes, while Indiana 
Ch. 283 *° proposes to vest unrestricted tax powers 
in the legislature. By Indiana Ch. 97, the $1.50 limi- 
tation on rates formerly applicable to property out- 
side city limits is reduced to $1. Ohio’s constitution 
also was amended at the 1933 election to reduce the 
15-mill limitation to 10 mills. Nevada p. 369** is 
a proposed constitutional amendment to limit levies 
for all purposes to five cents on the dollar, and New 
Mexico p. 541 *? introduces a two cent limit except 
for special levies on designated classes of property 
and necessary levies for the public debt. Oklahoma 
S. J. R. 1“ reduces the limits except for debts to 
twenty-seven mills. Michigan No. 62 and West Vir- 
ginia H. B. 314 give effect to recently ratified tax 
limitation constitutional amendments. Subject to 
exceptions, Iowa Ch. 123 requires all taxing units to 
reduce millage levies in 1933 and 1934 to not exceed- 
ing 80 per cent of the 1930 levy. Kansas Ch. 309 
collects in one place the authorized local levies and 
fixes the limits allowed. Wisconsin Ch. 403 repeals 
the compulsory state levy for the $2,000,000 surplus 
general fund. North Carolina abolished the fifteen 
cent state levy for schools. 







Assessment 


Utah p. 942 ** is a proposed constitutional amend- 
ment empowering the legislature to supervise and 
control the valuing of property for local taxation. 
New Mexico Ch. 4 abolishes county boards of tax 
appraisers and places their functions with the county 
boards of assessors. New Mexico Ch. 107 tightens 
assessment provisions. North Carolina Ch. 204 lists 
postal savings as an item of taxation. 


Assessments will be made quadrennially instead 
of annually under New Mexico Ch. 86, quadrennially 
instead of biennially under Iowa Ch. 119, and bien- 
nally instead of quadrennially under Nebraska 
Ch. 106. 


Actual value replaces one-fourth such value as the 
basis of assessment by Iowa Ch. 121. New Mexico 


(Continued on page 90) 





% Comparison of the 1933 tax rates of 186 cities in nine states seems 
to negative immediate relief so far as tax rates are concerned. Com- 
pared with 1932 rates, 110 cities showed an increase, 71 showed a de- 
crease, and 5 remained the same. It should be observed, however, that 
in all probability assessed valuations have dropped in many instances. 

%* Ratified. 

37 Pending. 

8 Ratified. 

® Pending. 

#@ Pending. 

*! Pending. 

® Ratified. 

* Ratified. 

Pending. 
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PENDING STATE TAX LEGISLATION | 


Under the above heading, report will be made of the introduction of and action taken 
on State tax legislation of importance to business interests. The subject-matter in this section 
of the Magazine will be confined to pending bills in state legislatures; and the final report will 
be that of enactment, designated by a bold-faced star. This feature is made possible through 
the facilities of the Commerce Clearing House Legislative Reporting Department, which 
furnishes a twenty-four hour reporting service on all subjects for all states. Copies of the 
text of any bill reported may be obtained for a service charge of one dollar per bill. 





DELAWARE 


General.—The Legislature recessed from 
December 8, 1933 to March 6, 1934. 


Chain stores.—House 90X imposes a tax 
of $25 per store on chain stores. Referred 
to House Revenue Committee. 


Delinquent taxes.——House 44X author- 
izes the State Banking Commissioner to bor- 
row $500,000 to loan delinquent taxpayers 
up to $500 with which to pay back taxes. 
Passed the House. 


%H. 291X—tax lien — makes delinquent KENTUCKY 
taxes a lien without being carried for- 
ward on books. 

*S. 51X—motor vehicles—license renewal 
date changed to February 1 instead 
of January 1. 

*%S. 70X—delinquent taxes—sales deferred 
to 3-1-34. 

*S. 79X—tax sale notice—not more than 
.2 weeks required. 


*S. 93X—stored motor vehicles—may ob- 
tain 1934 licenses upon affidavit. 

























liquors. 












ILLINOIS 


General.—The Second Special Session of 
the Illinois Legislature has adjourned from 
February 1 to February 13. 

The Governor has called a Third Spe- 
cial Session of the Legislature to convene 
on February 13. The following tax sub- 
jects have been included in the call: (1) 
amendment of the inheritance tax laws, (2) 
clarification of the present laws as to prop- 
erty forfeited for taxes, (3) franchise and 
capital stock taxes, and (4) motor vehicle 
license laws. 


Alcoholic liquors.—(The Second Special 
Session was restricted to liquor control.) 
xHouse 9XX imposes an excise tax at the 
following rates per gallon: 2c on beer; 
l0c on wine up to 14%; 25c on wine over 
14%; and 50c on alcohol and spirits. In 
addition, an annual license tax is imposed 
at the following rates: $2,500 on manu- 
facture of alcohol and spirits; $500 on 
manufacture of wine and beer; $250 on im- 
porters; $100 on distributors; $50 on re- 
tailers; $25 on railroads; $100 on boats; and 
$500 on park retailers. 


Chain stores—House 105X imposes a 
tax on chain stores at rates from $1 to $200 
each. Pending in House. 






houses of introduction. 






Corporation franchise tax——Senate 2X 
imposes a franchise tax on foreign corpo- 
rations at the rate of 1/20 of 1% upon the 
proportionate share of its capital employed 
within the State. Pending in Senate. 

Senate 6X imposes a franchise tax 0 
domestic corporations at rates from $10 Aree 
to $25 per $1,000 of authorized capital Pending in Senate. 
stock. Pending in Senate. 






Pending in House. 
















Gasoline tax.—Senate 237X imposes an 
additional one cent tax per gallon on mo- 
tor vehicle fuel. Passed Senate. 


Gross income tax.—The following gross 
income tax bills have been introduced, but 
have not yet been reported out of com- 
mittee in the house of introduction: 

¥Y% of 1%—House 57, 93 and Senate 33. 

1%—House 107, 131, 183, 204 and Sen- 
ate 209. 

Senate 230 and 272 provide for a gross 
income tax at rates from 4% of 1% to 5%. 


Income and sales tax.—House 1X pro- 


Senate. 















Pending in House. 












: : Luxury tax.—House 87 imposes a 5¢ per 
IOWA =— for a net income tax and a gross sales dollar tax on the retail price of jewelry, 
I New Laws ~ radios, pianos and musical instruments. 


The personal net income tax rates are 
from 1% on the Ist $1,000 to 5% on all 
over $5,000 of taxable income. 

The corporation net income tax is at the 
rate of 2% on all net income. 


The gross sales tax is at the rate of 2% 
on the gross receipts from the sale of tan- 
gible personal property, utility receipts and 
admissions to amusement enterprises. The 
bill has passed both houses. 


Personal tax lien—House 17X makes 
personal taxes a lien on realty for one year 
without being recorded on the delinquent 
list and for 9 years in addition when re- 
corded. Passed both houses. 


Tax rates.—House 96X provides for the 
listing of money and credits for taxation 
and reduces the realty tax rate by five mills. 
Passed the House. 


A Pending in House. 
*H. 6X—bank stock—remission of taxes teen 


in case of loss. 

*H. 21X—computation of tax rates— 
amends Sec. 7164 eliminating deduc- 
tion for moneys and credits tax. 

*H. 160X—motor vehicles—minimum fee 
reduced to $7 and automatic reduction 
graduated from 75% for 3rd license to 
25% for 5th license. 

*H. 165X—poor fund levy—levy rate 
doubled. 

*H. 166X—unlisted property—creates pre- 
sumption after death that it was ac- 
quired more than 5 years previously. 

*H. 193X—Des Moines—validating bond 
issue and tax levy. 

*H. 265X—employment agencies—$50 li- 
cense fee, 


ing oil and 1¢ per pound on grease. 
bills are pending in the House. 











$7.20 and $12. Approved January 30. 


for schools. Pending in House. 








|ing in House. 
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Alcoholic liquors.—House 379 and Sen- 
ate 177 (majority bill of the Liquor Con- 
trol Commission) impose license taxes 
from $750 to $300 on the sale of alcoholic 


House 376 and Senate 176 (minority bill 
of the Liquor Control Commission) im- 
pose license fees of $25 to $500 on the 
manufacture and sale of alcoholic liquors 
plus an excise tax of $1.25 per barrel on 
malt liquors, 2¢ per gallon on wine and 
12¢ to 15¢ per gallon on spirituous liquors. 
All four bills are pending in the respective 


Amusements tax.—House 100 levies a 
5¢ tax on each 25¢ or fractional part of the 
admission price to amusement enterprises. 


Corporations.—House 8 eliminates the 
additional tax against companies changing 
their stock from par value to no par value. 


House 37 provides for the payment of 
municipal taxes in installments and reduces 
the penalty from 10% to 6%. Pending in 


Income tax.—House 191 imposes a 3% 
tax on net income of corporations except 
insurance companies, fraternal societies 
and those corporations paying a franchise 
tax. Individuals are taxed at 1% up to 
$5,000, 2% up to $8,000 and 3% over $8,000. 


Insurance companies.—House 279 levies 
a tax of 50¢ per $100 on the capital stock 
of insurance companies. Pending in House. 


Oil and grease.—House 206 levies a tax 
of 1¢ per quart on lubricating oil. House 
419 levies a tax of 2¢ per quart on lubricat- 


Passenger autos.—yrHouse 20 reduced 
the license fees for passenger autos to $6, 


School taxes.—House 107 levies a 25¢ per 
$100 tax on property valuation to provide 


Selective sales tax.—House 169 provides 
a selective sales tax at the following rates: 
1¢ per 10¢ of the sales price on cosmetics, 
patent medicines, candy, gum, toilet arti- 
cles and 5¢ per 25¢ on playing cards. Pend- 
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Taxes—payment.—House 3 sets the Ist 
of March of each year as the due date for 
all state, county and district taxes; fixes a 
penalty of 6% on delinquent taxes and al- 
lows a 21% discount on prepaid taxes. 
Pending in House. 


Whiskey.—House 199 imposes a tax of 
10¢ per gallon on whiskey. Pending in 
Senate. 
























H. 88—tax lien to continue where prop- 
erty is reassessed. 


H. 89—crediting of funds received from 
tax sales. 


H.396—permits the Commissioner of Cor- 
porations and Taxation to appoint 
local assessors in case the taxing 
officials fail to perform their duties. 


Sales tax.—House 295 provides for a 
2% tax on sale of tangible personal prop- 
erty. The tax is payable quarterly and all 
persons whose total quarterly sales are less 
than $500 are exempted. 


Security corporations—House 78 pro- 
vides for taxation of excess income of se- 
curity corporations to prevent evasion of 
the tax on dividends due to a technical 
—* in Sec. 9 of Chap. 307, Acts of 
1933. 


Subsidiary corporations. — House 76 
makes a technical change in Sec. 39A of 
Chap. 63 as to the taxation of subsidiary 
corporations. The word “parent” is changed 
to “foreign.” 
















Sales tax.—House 70, amending and re. 
enacting the 2% sales tax, has passed the 
House. Senate 81, a similar bill has passed 
the Senate. 


on other forms of tobacco. Passed House. 


NEW JERSEY 
Income tax.—Assembly 81 imposes a tax 


MASSACHUSETTS 


General.— Bills may be introduced in the 
Massachusetts Legislature on the petition 
of any citizen of the State. Because of 
this fact, the mere introduction of a bill 
has less significance than in most States. 
Over 1500 bills have already been intro- 
duced, but most of them will probably be 
referred to the next session of the Legis- 
lature without further consideration. All 
of the bills digested in this issue were in- 
troduced at the request of the Commis- 
sioner of Corporations and Taxation and 
all are pending in the Joint Taxation Com- 
mittee. 


porations at rates graduated from 2% on 
all taxable income up to $10,000 to 6% on 
all over $50,000. Single exemption is $1,000, 
married exemption is $2,500 plus $400 for 
each dependent. Pending in Assembly. 


Inheritance taxes.—Assembly 56 increases 
the tax on inheritances in excess of 
$1,000,000. Pending in Assembly. 


Public utilities—Assembly 53 imposes a 
sales tax on public utility consumers of ¥ 
of 1% to be added on all bills for services 
by the public utility companies. Passed 
both Houses. 


Railroad and canal companies.— yAs- 
sembly 54 permits railroad and canal com- 
panies to pay taxes during litigation and 
receive credit against future taxes if suc- 
cessful. Now law. 


Sales tax.—Assembly 75 provides fora 
2% sales tax on tangible personal property. 
Vendors whose total quarterly sales are 
less than $500 are exempted from the tax. 
The bill also requires the local govern- 
ments to reduce taxes to the amount which 
they share in the proceeds of this tax. 
Pending in Assembly. 


Alcoholic beverages.—House 513 pro- 
vides for an excise tax on alcoholic liquors 
at the following rates: 40¢ per gallon on 
liquor over 24% alcohol; 10¢ per gallon on 
wine; and $1.00 per barrel on beer. 


Associations.—House 80 makes the divi- 
dends from partnerships and associations 
with transferable shares subject to income 
tax in the same manner as corporations. 


Business property deduction.—House 8&1 
eliminates the present deduction of the 
value of tangible property employed in 
business or a profession. 


MISSISSIPPI 
. New Laws 


*%H. 14—tax penalties—abating all dam- 
ages and penalties now imposed 
for non-payment of road and 
bridge privilege taxes. 

Admissions tax.—House 115 imposes a 
tax of one cent per ten cents or fraction 
thereof on all admissions to amusement 
enterprises. Pending in House. 


Alcoholic liquors.—House 26 imposes an 
excise tax of $1.00 per barrel on light wines 
and beers and provides for license taxes 





Corporate income tax.—House 77 abol- 
ishes the capital stock minimum tax and 
the corporate excess tax replacing them 
with a minimum tax on property not locally 
taxed plus an increase in the rates from 
244% to 5%. 


Dividends.—House 50 removes the ex- 
emption of certain classes of corporate 
dividends from the income tax. 


Foreign corporations.—House 75 pro- 
vides a tax on foreign corporations based 
upon the property and income within the 
State because of the unconstitutionality of 
the present tax as decided in Alpha Port- 
land Cement Co. v. Commonwealth, 268 U. 
S. 203. The present dividend credit is 
abolished under this bill. 


Income tax investigations—House 79 
proposes to grant the taxing authorities 
the power to investigate income tax re- 
turns without first assuming the burden of 
proving error in such returns. 


Local taxes.—The following bills amend 
the local property tax laws: 


H. 82—removing part of the exemption to 
charitable etc. institutions. 

H. 83—permit corrections as to invalid 
tax titles. 

H. 84—crediting of taxes received through 
tax sales. 


H. 85—permits municipality to collect rents 
and apply on taxes prior to fore- 
closure. 


H. 86—assessor’s warrants—authorized as to 


omitted assessments. 
. 87—eliminates having more than one 


tax collector at a time in a com- 


miunity. 





as to manufacturers, wholesalers and re- 
tailers from $10 to $500. Passed the House. 


House 194 imposes an excise tax of $1.50 


per barrel on beer and wine and license 


taxes of $10 to $500 on retailers, manu- 
facturers etc. Passed the House. 


Corporation franchise tax.—House 151 
imposes a franchise tax On corporations at 
the rate of $1 per $1,000 of capital used 
within the State. Passed the House. Sen- 
ate 122, a similar bill, is pending in the 
Senate. 

Estate taxes—House 214 makes gifts 
within two years of death, prima facie tax- 
able and lowers the exemption to $50,000. 
Passed the House. 


Income tax.—House 150 imposes a tax 
on net income of individuals and corpora- 
tions at rates from 21%4% on the first $2,000 
to 6% on all over $15,000. Passed the 
House. Senate 123, a similar bill, is pend- 
ing in the Senate. 


Livestock.—House 24 exempts all cattle, 
sheep and hogs from property tax for five 
years. Passed the House. Senate 37, a 
similar bill, has passed the Senate. 


Privilege tax.— House 142 provides for a 
system of flat annual privilege taxes upon 
practically all forms of business. Pending 
in House. 

House 226, a similar bill, is also pending 
in the House. 


Property tax payments.—Senate 67 pro- 
vides for the payment of property taxes in 
installments, one-half before February 2, 
and the balance in two equal installments 
on May 1 and August 1. Pending in Sen- 
ate. 





Tax reduction—Senate 33 provides for 


progressive tax- reduction by limiting tax 
levy for 1935 to 85% 1932 levy and 95% of 
previous years levy for the next four years. 
Senate 34 directs municipalities where tax 


rate was less than $3 per $1,000 to reduce 


at rate of 5¢ per year until rate is reduced 


to $2.50. Both bills are pending in the 


Senate. 


NEW YORK 


Foreign commerce.—Assembly 200 and 
Senate 177 exempt from taxation New 
York corporations engaged in ocean com- 
merce with foreign nations until Decem- 
ber 31, 1942. Pending in house of intro- 
duction. 


Gasoline tax.—Assembly 471 and Senate 
381 continue until June 30, 1935, the addi- 
tional emergency tax of one cent per gal- 
lon upon the sale of motor fuel. Pending 
in house of introduction. 


Income tax.—Assembly 142 and Senate 3 
and 6 repeal the 1% temporary emergency 
tax on personal incomes. Pending 
house of introduction. 

Assembly 478 and Senate 415 amend 
Sec. 351-c of the tax law, so as to continue 
for another year the temporary increase In 
personal income tax rates. Pending in 
house of introduction. 

Assembly 482 and Senate 413 extend the 
exemptions of Sec. 362 to the emergency 
tax of Sec. 35l-d. Pending in house 0! 
introduction. 


Liquor stamp tax.—Senate 394 imposes 
a stamp tax on liquors at the rate of 10c per 
16 ounces or fraction thereof as to liquors 
and 10c per 32 ounces or fraction thereo! 
as to wines. Pending in Senate. 
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Tobacco.—House 141 imposing a tax of | 
one cent for each five cents of the sales j 
price of cigars, cigarettes and one-half cent § 


on the net income of individuals and cor. § 
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Racing.—Assembly 6 and 59 and Senate 
4 and 184 impose an 8% tax on the gross 
operating revenues of race tracks. Pend- 
ing in house of introduction. 


Tax payment.—Assembly 180 and Senate 
161 permit county treasurers to extend the 
time for collection of 1934 taxes to June l, 
1934. Pending in house of introduction. 


SOUTH CAROLINA 


Auto and gasoline tax.—Senate 1071 pro- 
vides for a 50% reduction in motor vehicle 
license fees and an additional one cent tax 
on gasoline. Pending in Senate. 


Chain stores.— House 356 amends the 
chain store tax to provide a maximum tax 
of $5 per store where such stores are en- 
tirely domestically owned. Reported un- 
favorably in the House. 

House 1119 increases the taxes on chain 
stores to about double the present rates. 
Pending in House. 

Senate 185 reduces the rate of tax on the 
first thirty stores. Pending in the Senate. 


Cotton substitutes—House 357 levies a 
2% retail sales tax on all fabrics contain- 
ing cotton substitutes. Pending in House. 


Dividends.—House 1289 repeals the pres- 
ent tax on dividends enacted by yHouse 
648 of the 1933 session. Pending in House. 

Gasoline tax.—Senate 7 raises the gaso- 


line tax from 6 to 7 cents. Pending in 
Senate. 


General tax levy.—House 1183 levies a 
general tax of 2% mills for the fiscal year 
beginning July 1, 1934. Pending in Senate. 

Income tax.—House 278 lowers the per- 
sonal exemptions to $600 and $1,200 and 
increases the rates on individual income to 
4% and 6%. An additional tax of 5% is 
imposed on all dividends and interest over 
$100. The tax rate on corporations re- 
mains unchanged. Pending in House. 

Senate 887 prohibits the deduction of 
gasoline taxes on income tax returns. 
Pending in Senate. 

Inheritance tax.—House 1055 eliminates 
payment of estate tax interest on estates 
in litigation. Pending in House. 

Senate 412 provides for payment of any 
excess credit on the Federal estate tax to 
the State. Pending in joint conference com- 
mittee. 


Insurance companies. — House 566 pro- 
vides a 1% tax on the gross premiums of 
insurance companies. Pending in House. 


Sales tax.—House 104 provides a 2% gen- 
eral sales tax similar to the present Mis- 
sissippi sales tax. The bill also provides 
for the repeal of the present 6-0-1 school 
law. Pending in House. 

State Tax Commission.—Senate 1070 
abolishes the State Tax Commission. 
Pending in Senate. 

Utilities—House 552 imposes a license 
tax on public utilities graduated according 
to the number of customers. Passed both 
houses and awaiting concurrence in Senate 
amendment. 


VIRGINIA 


Governor’s tax bill—The Governor made 
the following specific recommendations as 
to taxes: 

1. Reduce the personal income tax ex- 
emptions to their former level. 


2. Discontinue the deductions now al- 
lowed dividends of corporations doing busi- 
ness in Virginia. 

3. Change the merchant’s license tax 


from a tax on purchases to a tax on sales 
as to retailers. 


_4. Reduce the inheritance tax exemp- 
tions by 50%. 


5. Enact a gift tax. 


6. 3% tax on miscellaneous receipts of 
public utility companies. 

7. 1.6% tax on gross receipts of bus 
business of street railway companies. 


8. Enactment of a tax on gas pipe line 
companies. 


9. Increase in telephone line tax. 


10. Tax the gross receipts of sleeping 
car companies. 


11, Enact a 5% tax on admissions to 
moving picture theatres. 

12. Increase the gross earnings tax on 
public utilities. 

All these recommendations have been 
incorporated into one bill, Senate 123, 
which is pending in the Senate. 


Alcoholic liquor.—House 33 and Senate 
1 impose license taxes at the rate of $5 
to $1,000 upon the manufacture and sale 
of alcoholic liquor. In addition, the bills 
provide for excise taxes but the rates are 
blank in the bills as introduced. Pending 
‘in House and Senate respectively. 


Delinquent taxes.—House 18 removes all 
penalty and interest on delinquent taxes 
paid before March 15, 1934. Passed the 
House. 











































OHIO 


General.—The Governor, by special mes- 
sage on January 31, 1934, broadened the 
scope of the special session to include ade- 
quate delinquent tax collection measures 
and a reduction in the vote required to levy 
taxes over the regular limitation. 


Alcoholic liquor.—y House 1xx imposes 
license fees on the manufacture and sale of 
alcoholic liquors at rates from $5 to $1,000. 
The manufacturing license fees also include 
an additional tax based on volume of pro- 
duction from 5c to $2.00 per barrel. In 
addition, a 10% tax is imposed on the 
gross receipts from sales of such liquors. 


Bank taxes.—yxHouse 6xx permits the 
Tax Commission to reassess the capital 
stock and deposits of banks in receivership. 


Capital tax.— House 26xx imposes a 
graduated tax on excess capital over 
$50,000. Pending in House. 


Chain stores.— House 25xx imposes a 
tax on chain stores at rates from $3 to $50 
each plus a tax on gross sales ranging 
from 1/20 of 1% to1%. Pending in House. 


Income tax.—House 18xx provides a net 
income tax on individuals at rates of 4% 
on $4,000 and 8% on all all over $4,000. 
In addition a surtax is provided at rates 
from 1% on all over $6,000 to 55% on 
all over $1,000,000. Corporations are taxed 
at 1334 of net income. Pending in House. 


Personal property—valuation.—y% House 
8xx reduces the valuation rate on tangible 


personal property from 70% to 65%. Income tax.—House 57 provides for the 


reduction of personal income tax exemp- 
tions in accordance with the Governor’s 
recommendation. Pending in the Senate. 


Reassessment.—House 32 provides for 
reassessment of taxes in 1934 and every 
fourth year thereafter in cities under 10,000. 
Passed the House. 


RHODE ISLAND 


Alcoholic liquor.—House 586 imposes an 
excise tax of $1.00 per barrel on beer and 
at the following rates as to other bev- 
erages: 

Still wines—20c per gal. 

Sparkling wines—25c per gal. 

Whiskey, rum, gin, etc.—50c per gal. 

3randy—70c per gal. 

— alcohol (non-beverage) —5c per 
gal. 

Ethyl alcohol (beverage)—$1.00 per gal. 
The bill is pending in the House. 


Corporations.—House 590 authorizes the 
State Tax Commission to furnish informa- 
tion concerning corporation returns to mu- 
nicipal tax boards. Pending in House. 


Tax Appeal Commission.— House 556 
creates a State Tax Appeal Commission 
and defines its duties. Pending in House. 

Tax lien.—House 592 makes realty taxes 
as levied a lien on such realty until paid. 
Pending in House. 

Tax payments—installments.—House 502 
permits the electors of any town, etc., to 
adopt an installment method of tax pay- 
ments. Pending in House. 


Tax sales.— House 523 postpones all 


1934 tax sales until January 1, 1935. Pend- 
ing in House. 


Sales tax.—Senate 97 imposes a 2% sales 
tax on tangible personal property with a 
maximum limit of $10 tax on any one 
article. Pending in the Senate. 


WEST VIRGINIA 


Beer.—Senate 2xx imposes a tax of one 
cent per twelve ounces on beer. Pending 
in Senate. 


Capitation tax.— yx House 2xx amends the 
law as to the collection of the capitation 
tax. Now law. 


Constitution—House Joint Resolution 4 
proposes an amendment to Sec. 6, Article 
13 of the Constitution to make the owner 
of an undivided interest in land subject 
to forfeiture of interest for failure to list 
property for taxation. Passed both houses. 
Corporation profits—House 141xx im- 
poses a 2% tax on the undivided profits 
of corporations. Pending in House. 
Electric power.—House 4xx imposes a 
1% tax on the manufacture and sale of 
electric power. Pending in House. 


- TEXAS 


Motor vehicle fees —House 5xx, 8xx and 
Senate 4xx extend the time for registration 
of motor vehicles to April 1. House 5xx 
and Senate 4xx are pending in the Senate. 
House 8xx is pending in the House. 

House 6xx, extending the time for reg- 
istration to May 31, is pending in the Sen- 
ate. House 7xx, extending the time to 
June 1, is pending in the House. 

House 10xx, reducing motor vehicle li- 
cense fees, is pending in the House. 


Tax payments.—Senate 2xx revises the 
schedule of discount and penalty rates for 
the payment of property taxes. Where tax 
installments are paid regularly, no penalty 
is imposed. Pending in Senate. 
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kilowatt hour tax on electric power. Pend- 
ing in House. 











Gasoline tax.—House 203xx imyposes an 
additional one cent gasoline tax. Pend- 
ing in House. 


Gross income tax.—H. C. R. 6xx extends 
the time for payment of the gross income 
tax to March 1. Passed the House. 

House 8xx repeals the gross income tax. 
Passed the House. 

House 21xx amends the gross income tax 
as to retailers by providing a tax of % of 
1% up to $1,000,000 and 50% on all over 
that amount. Pending in House. 

House 229xx repeals the gross income 
tax on retailers of tangible personal prop- 
erty. Pending in House. 


Income tax.—House 12xx and Senate 
3xx provide for a net income tax of one- 
half the Federal rates. House 1xx pro- 
vides for an income tax at the full Federal 
rates. House 32xx imposes a tax on net 
income of % of 1% above $2,000 and 4% 
above $14,000, but is otherwise the same 
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House 60xx provides for a 5 mill per| 


Court Decisions 


Depletion Allowance to Income Beneficiaries Under a 
Trust Holding Mineral Properly Subject to a Lease.— 
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as House 12xx. All bills tax both personal| Tax collection—ykSenate 49xx provides 
and corporate income. House 1xx has|that the sheriff may collect municipal 
passed the House and the rest are still| taxes. Now law. 


pending in the House of introduction. | ‘Tam levy Henite-—Howse 63xx provide: 
Insurance companies.—House 160xx pro-| limits for the tax levies of all local gov- 


| vides a 5% tax on the gross premiums of|ernments. Now law. 


|insurance companies. Pending in House.| Tax lien.—%xSenate 48xx repealed Sec, 

Personal property—House 80xx and|7, Chap. 16, Laws of 1933 which gave the 
82xx exempt personal property from taxa-| lender of money used to pay taxes the 
tion. Passed the House. same lien priority as that of the State. 


Now law. 
Public utilities—House 36xx imposes a . 
6% tax on undivided profits of public util- inn ccar gn 14xx a ° ae of 
ities. Pending in House. one cent on each ten cents worth of ciga- 
rettes. Pending in House. 
Redemptions.—xe House 78xx extends| House 44xx provides an annual license 
the time for redemption from tax sales|tax of $50 on cigarette dealers and two 
from one to three years on all tax sales| cents on each twenty ciragettes. Pending 
during the years 1929 to 1932. Now law.|in House. 


Sales tax.—House 176xx and 180xx im-| Senate 4xx imposes a 10% tax on ciga- 
pose a 2% tax on the sale of tangible per- rettes and other tobacco products. Pend- 
sonal property. Pending in House. ing in Senate. 

House 228xx provides for a 3% sales tax| Trust deeds—House 175xx imposes a 
on tangible personal property. 20% tax on the purchase price of property 





House 255xx authorizes cities to levy a|sold under a trust deed. Pending in 
1% sales tax. Pending in House. House. 








Barbara V. Cooper. Marshall S. Reynolds, Individually and 
as Collector of Internal Revenue, v. Richard F. Cooper and 
Barbara V. Cooper. Nos. 227, 228, 229. Oct. term, 1933. 


Dividends Taxable—Construction of “Most Recently 
Accumulated Earnings” in Connection with March 1, 1913 

















































































































































































































Beneficiaries under a trust whereunder leased mineral prop- 
erty was conveyed to trustees who had authority to sell, 
mortgage, or lease, and who were obligated to pay to the 
beneficiaries all income from the property after taxes and 
expenses of administration had been paid, were entitled to 
deduct depletion from the income paid to them in 1922 to 
1926. That part of the proceeds representing a return of 
capital assets by way of depletion may not be taxed, for to 
tax it would be contrary to the plain intent of the statute. 
—U. S. Supreme Court in Guy T. Helvering, Commissioner 
of Internal Revenue, v. Otto H. Falk, et al., Executors of the 
Estate of Charles F. Pfister, Deceased. No. 225. Oct. term, 
1933. 


Mr. Justice Stone wrote a dissenting opinion with which 
Mr. Justice Brandeis and Mr. Justice Cardozo concur. The 
majority decision affirmed Circuit Court of Appeals, Sev- 
enth Circuit, 64 Fed. (2d) 171, which reversed Board of Tax 
Appeals decision, 24 BTA 299, Dec. 7208. 


Beneficiaries of a trust are entitled under the 1921, 1924, 
and 1926 Acts to a depletion allowance applied to their 
proportionate shares of funds accruing from oil royalties 
collected by the trust and distributed to them. Helvering 
v. Falk, Sup. Ct., followed.—U. S. Supreme Court in Guy 
T. Helvering, Commissioner of Internal Revenue, v. Otto H. 
Falk, et al., Executors of the Estate of Charles F. Pfister. 


..Mr. Justice Brandeis, Mr. Justice Cardozo and Mr. Justice 
Stone distinguished this case from Helvering v. Falk, No. 
225 (summary above) because of nature of the duties im- 
posed upon the trustees and of the remainder interest 
granted to the beneficiaries by the trust instrument, and 
therefore concurred in the opinion. The Supreme Court’s 
decision affirmed the decision of Circuit Court of Appeals, 
Tenth Circuit, 64 Fed. (2d) 644, which affirmed the District 
Court decision, 60 Fed. (2d) 650. 


Beneficiaries of a trust are entitled under the 1921, 1924, 
and 1926 Acts to a depletion allowance applied to their 
proportionate shares of funds accruing from oil royalties 
collected by the trust and distributed to them. Helvering 
v. Falk, Sup. Ct., followed.—U. S. Supreme Court in Mar- 
shall S. Reynolds, Individually and as Collector of Internal 
Revenue, v. Richard F. Cooper. Marshall S. Reynolds, In- 
diz idually and as Collector of Internal Revenue, Petitioner, Vv. 
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Surplus.—Dividend paid in 1923 was paid from earnings 
accumulated after March 1, 1913 (“from the most recently 
accumulated earnings or profits’) and not from March 1, 
1913, surplus, where a corporation operated at a loss for 
a three-year period after March 1, 1913, and had profits 
thereafter. The losses for the period ending February 28, 
1916, were chargeable against and reduced the surplus of 
March 1, 1913, not the subsequent earnings after February 
28, 1916. Accordingly, the earnings after February 28, 1916, 
were the most recently accumulated earnings, and the 
dividend was paid from such earnings and was taxable.— 
U. S. Supreme Court in Guy T. Helvering, Commissioner of 
Internal Revenue, Petitioner, v. Charles J. Canfield, [No. 158]. 
William R. Thorsen, Potitienee.s Guy T. Helvering, Commis- 
stoner of Internal Revenue, (No. 212]. Nos. 158 and 212. 
Oct. term, 1933. This decision reverses Circuit Court of 
Appeals decision, 62 Fed. (2d) 751 (Canfield v. Com.) which 
reversed Board of Tax Appeals decision, 24 BTA 480, Dec. 
7235, overruling 23 BTA 698, Dec. 7026, and affirming Cir- 
cuit Court of Appeals decision, 65 Fed. (2d) 234, (Thorsen 
v. Com.) which affirmed Board of Tax Appeals decision, 24 
BTA 480, Dec. 7235, overruling 23 BTA 698, Dec. 7026. 


Excise Tax on the Transportation of Oil.—Where tax- 
payer was engaged in the business of transporting oil by 
pipe line and it transported oil for the parent company at 
less than it would otherwise charge, the Commissioner was 
justified in fixing the tax on the basis of the usual and 
customary charge of common-carrier pipe lines in the 
vicinity. The court finds, however, that the taxpayer ren- 
dered only a gathering service and not a trunk-line service, 
and that the part of the tax imposed upon an amount which 
Commissioner contended should be a trunk-line service 
charge was erroneous (1917 and 1928 Acts).—U. S. Supreme 
Court in Acel C. Alexander, Collector of Internal Revenue, 7. 
Cosden Pipe Line Company. No. 54. Oct. term, 1933. De- 
a, of Circuit Court of Appeals, 63 Fed. (2d) 663, re- 
versed. 


Income to Beneficiaries of a Will Where Distribution 
Was Erroneously Made in Excess of Income, After De- 
preciation, from Corpus of Estate.—Where a trustee, under 
a will which made no provision for treatment of deprecia- 
tion, distributed all the income including amounts repre- 
senting depreciation of the corpus, and where later the 
probate court held that such distribution was erroneous as 
to the amount representing depreciation and ordered such 


(Continued on page 78) 
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Internal Revenue Bureau Acts to Close 
Revenue Leaks 


i ADVANCE of prospective legislation by Congress to 
prevent loss of revenue by tax avoidance devices, the 
Treasury Department has taken administrative steps in the 
same direction by two new sets of regulations—one 
(Treasury Decision 4416) requiring taxpayers to disclose 
the source if professional advice has been obtained in the 
preparation of income tax returns and, further, that where 
a return was actually prepared by a person or persons 
other than the taxpayer, sworn statements relative thereto 
must appear as a part of the return; and the other set of 
regulations (Mimeograph 4139) requiring every person or 
organization acting as broker or other agent in stock, 
bond or commodity transactions, including banks, to make 
an annual return of information for each customer, deposit 
or account for whom or for which the aggregate of either 
purchases or sales was $25,000 or more during the calen- 
dar year 1933 and each subsequent calendar year. 


The text of Treasury Decision 4416, relative to assist- 
ance received in the preparation of returns, follows: 


Every income return for the calendar year 1933 and succeeding 
taxable periods shall contain a statement by the taxpayer showing— 
(1) Whether or not any person or persons were employed either 
to prepare or to advise in the preparation of the return; 
(2) The name and address of the person or persons so employed 
(if any) and the extent to which assistance or advice was 
received. 

If the taxpayer merely received advice from some other person or 
persons in the preparation of the return a statement showing the name 
and address of the advisor and the items with respect to which advice 
was received by the taxpayer will be sufficient. 

If the return was actually prepared by any person or persons other 
than the taxpayer, there shall be attached to and made a part of such 
return a statement, sworn to by such person or persons, affirming that 
such person or persons prepared the return, that the information set 
out in the return and accompanying schedules, if any, correctly and truly 
represents the information furnished or discovered by such person or 
persons during the course of preparation of the return, and that such 
information is true to the best of his or their information and belief. 

Printed forms in accordance with the foregoing are being forwarded 
to collectors of internal revenue for distribution and use in connection 
with return forms for the calendar year 1933. <A typewritten form, if 
otherwise eee | the requirements herein prescribed, will be acceptable. 
The completed form, whether printed or typewritten, must be firmly 
attached to the return as a part thereof. [Signed by Guy T. Helvering, 
Commissioner of Internal Revenue, and approved January 15, 1934, by 
H. Morgenthau, Jr., Secretary of the Treasury.] 


Following is the text of Mimeograph 4139, relating to 
information returns to be filed by brokers and other agents: 


Section 149 of the Revenue Act of 1932 provides that every person 
doing business as a broker shall, when required by the Commissioner, 
render a correct return duly verified under oath, under such rules and 
regulations as the Commissioner, with the approval of the Secretary, 
may prescribe, showing the names of customers for whom such person 
has transacted any business, with such details as to the profits, losses, 
or other information which the Commissioner may require, as to each 
of such customers, as will enable the Commissioner to determine whether 
all income tax due on profits or gains of such customers has been paid. 

Article 841 of Regulations 77 provides that when directed by the 
Commissioner, either specially or by general regulation, every person 
doing business as a broker shall render a return on Form 1100, show- 
ing the names and addresses of customers to whom payments were 
made or for whom business was transacted during the calendar year 
or other specified period next preceding, and giving the other informa- 
tion called for by the form. 

In accordance with the foregoing every person or organization acting 
as broker or other agent in stock, bond, or commodity transactions 
(including banks which handle orders for depositors or custodian ac- 
counts) is hereby directed to make an annual return of information 
on Form 1100 for each customer, depositor or account for whom or 
which the aggregate of either purchases or sales amounted to $25.000.00 
or more during the calendar year 1933 and each subsequent calendar 
year, unless otherwise specifically directed. The name and address 
of the customer and the title of the account; the total of the purchases 
and the total of the sales made for such customer; name and address 
of the broker or agent; and the names and addresses of the guarantor 
of the account and others with power to make withdrawals of cash, 





securities or commodities from the account. Form 1100 is printed on 
white paper and a duplicate thereof is printed on pink paper. In each 
case where the account is guaranteed or others have power to make 
withdrawals of cash, securities, or commodities from the account, a 
duplicate of the form as prepared on white paper will be made on the 
pink form for each name and address, other than the customer, required 
to be shown on Form 1100. 

Form 1100A is provided for use as a letter of transmittal and 
affidavit to accompany Forms 1100. The Forms 1100 for each year 
accompanied by Form 1100A, properly filled out and executed, should 
be forwarded to the Commissioner of Internal Revenue, Sorting Section, 
Washington, D. C., not later than the 15th day of February following 
the close of the calendar year. 

The Forms (1100 and 1100A) for the calendar year 1933 and sub- 
sequent calendar years will be distributed through the Collectors of 
Internal Revenue for the various collection districts. 

Returns made by individuals must be sworn to by the individual 
or his duly authorized agent. Returns made by corporations, partner- 
ships and other organizations must be signed and sworn to by an 
officer or member of the organization. 

All existing regulations and instructions which are inconsistent with 
the foregoing are hereby revoked. 

Inquiries and correspondence regarding this mimeograph should refer 
to the number and the symbols IT:E:CTR. [Signed by Guy T. 
Helvering, Commissioner. ] 


1932 Income Tax Statistics 


A the effects of the depression in 1932 were 
more severe than in the preceding year, reduction in 
personal exemptions, elimination of the earned income 
credit and increased rates effected by the Revenue Act of 
1932 resulted in revenue from the income tax on individuals 
amounting to $324,744,617, or an increase of 34.59 per cent 
over 1931, according to the “Preliminary Report, Statistics 
of Income for 1932,” based upon returns filed for that year 
to August 31, 1933. 


Sources of income and deductions in individual returns 
for 1932 follow: 





Gross Income. 


Sources Amount 
yO Oe re er ee oe $7,764,393,347 
ene Bet) Perks aah), Rah ten SEIS Poe RO et 1,287,883,245 
i ee eee ere re 450,275,911 


Profits from the sale of real estate, stocks and bonds— 


reported for tax on capital net gains................ 49,840,918 

TR Eee oS hai tN Toad EC Bea ee rene 106,565,903 
ne ee ee ee ree 492,503,231 
Interest on government obligations not wholly exempt : 

WOMMMNE ..  oS05 cess Pe a acbiere eee ase n whee ea eee 28,377,791 
Dividends on stocks of domestic corporations............ 1,951,027,585 
CESS Ee RE Rear Vee Sr ees ree” 305,391,808 
Taterest Other than tak GxeOmt. .. ww. ices ccc csc ees 1,162,584,454 
OMNIS? 80 6 a is Sol erie Paes es 165,450,450 

TUR SPOON MINES ici ss vag teens aaa he dbs 290 $13,764,294,643 

Deductions. 
Class Amount 


Net loss from the sale of real estate, stocks and bonds 

other than reported for tax credit on capital net loss. $351,809,220 
Net loss from business and partnerships................. 119,486,346 
Contributions 291,006,358 


MINI Sorte Gre ah cc lpn g ela ete eviaris wir Since seb ocy phere Sue ee eus 1,816,493,410 
EE NE Mt ele dene Yeo 2,578,795,334 


TE Se ee ar RT Re EEL ee $11,185,499,309 


See Tables I, II and III for figures, based on returns 
of individuals as to number of returns, net income and tax 
liability by income tax classes. 


Individual Income Comparisons 


In view of the extent of the financial wreckage caused 
by three long years of unprecedented business depression, 
it is noteworthy that there were twenty individual returns 
for 1932 showing incomes in excess of a million dollars, 
or more than $3,000 per working day. Two of these 
returns showed incomes between four and five million 
dollars. Corresponding statistics for 1929 show 504 indi- 
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viduals having incomes of a million dollars and higher. 
The deflation in incomes measured in millions is further 
reflected by the drop in the percentage of total income 
reported on all returns received by this income class. 
Whereas in 1929 total incomé reported on returns showing 
incomes of a million dollars and over was 4.83 per cent 
of the aggregate income reported on all returns, in 1932 
the corresponding figure was but one-third of 1 per cent. 
The abnormal number of returns of a million dollars and 
over in 1929 was largely a result of gains from the sale 
of capital assets. 


TABLE I 


NUMBER OF RETURNS FOR 1932 SHOWING DISTRIBUTION BY 
INcoME CLASSES 


(Returns filed to Aug. 31, 1933) 








Returns 
Cumulative Cumulative 
distribution distribution 
from highest from lowest 


Simple distribution income class income class 











Net income classes Percent Percent Percent 
(Thousands of dollars) Number of total of total of total 
Under 5 Lehane az, 995 90.974 100.000 90.974 
5-10 . - “ae 37,273 6.310 9.026 97.284 
170-25 ... “pay th 045 2.049 2.716 99.333 
25-50 .. etias 17,658 -470 .667 99.803 
eee 5,644 -150 .197 99.953 
100-150 .. aeeeg 962 .025 .047 99.978 
- ] eae ae 589 -015 .022 99.993 
300-500 - 136 -004 .007 99.997 
500-1,000 ...... 80 .002 .003 99.999 
1,000 and over 20 -001 .001 100.000 

Total .. 3,760,402 100.000 





Nearly 91 per cent of the individuals who made returns 
for 1932 had incomes under $5,000 and the returns showing 
$10,000 or less comprised 97 per cent of all returns filed. 
In the lower income ranges wages and salaries are the 
chief source of income, with dividends relatively unimport- 
ant, whereas in the income classes above $50,000 the major 
part of income is derived from dividends. For example, 
wages and salaries constituted 64 per cent and dividends 
but 7.3 per cent of the income of returns showing less 
than $10,000 per year, while in the $50,000 to $100,000 class 
dividends represented approximately one-haif of the income, 
and, in returns reporting income of a million dollars and 
over, more than 90 per cent of total income consisted of 
dividends. 

In 1929, dividends represented 23.87 per cent of the 
incomes of individuals reporting net income of a million 
dollars and over, while 55.17 per cent of receipts were 
net gain on the unloading of capital assets at the inflated 
prices before the financial debacle of the autumn of 1929. 

The practical elimination of capital net gains in 1932 
accounted in largest measure for the reduction of income 
among those who were in the higher income groups in 
the pre-depression period. As in earlier years, the chief 
source of income to those in the lower income levels 
consisted of wages and salaries. In returns showing income 
up to $5,000, salaries were 70 per cent of income. In the 
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TABLE II 
Net Income sy Income Crasses as SHOWN BY RETURNS FOR 1932 
(Returns filed to Aug. 31, 1933) 
Cumula- Cumula- 


tive distri- tive distri- 
Simple distribution bution bution 





Net income classes 





(Thousands of dollars) from high- from low- 
est income est income 
class class 
Percent Percent Percent 
Amount of total oftotal of total 
Under 5 (estimated).. $ 7,112,000,000 63.58 100.00 63.58 
... Serer eeerrses ne 1,594,995,285 14.26 36.42 77.84 
I eon a eh. ot nla at 3 1,127 ,225,987 10.08 22.16 87.92 
eee eer 601,257,813 5.38 12.08 93.30 
reese? 376,214,524 3.36 6.70 96.66 
, eee 116,117,954 1.04 3.34 97.70 
EN 5c ccomeeriees 117,049,448 1.05 2.30 98.75 
| ee 50,947,574 © 45 1.25 99.20 
ee 54,451,168 48 .80 99.68 
1,000 and over....... 35,239,556 a a 100.00 


De Gee hee $11,185,499,309* 100.00 


* Total net income reported in individual returns for other years fol- 
low: 1928, $25,226,326,912; 1929, $24,800,735,564; 1930, $18,118.634,941; 
1931, $13,604,996,128; 1931 [Filed to Aug. 31, 1932], $13,231,352,042. 


TABLE III 
Tax LiasBiLity By INcomE Criasses as SHOWN By RETURNS FOR 1932 
(Returns filed to Aug. 31, 1933) 


Cumula- Cumula- 
tive distri- tive distri- 

Simple distribution bution bution 
from high- from low- 
est income est income 

















Net income classes 
(Thousands of dollars) 


class class 

Percent Percent Percent 

Amount of total oftotal of total 

Under 5 (estimated)... $ 42,200,000 12.99 100.00 12.99 
RS EE oe 34,371,530 10.58 87.01 43.57 
MEE 26. 5% tal arn Susacatctiecas 49,357,982 15.20 76.43 38.77 
ER eae 43,052,766 13.26 61.23 52.03 
555/27 Pabeos sh 46,753,545 14.40 47.97 66.43 
I i on led da lc osc 24,508,311 2.55 33.57 73.98 
MID Foon ov ccrcere. vant ws 31,910,460 9.83 26.02 83.81 
. ree 18,274,921 5.63 16.19 89.44 
ee 18,780,781 5.78 10.56 95.22 
1 ,000 and over....... 15,534,321 4.78 4.78 100.00 











Ce EOL $ 324,744,617* 100.00 


* Total tax in individual returns for other years follows: 1928, 
$1,164,254,037; 1929, $1,001,938,147; 1930, $476,714,808; 1931, 
$246,127,277; 1931 [ Filed to Aug. 31, 1932], $241, 282,875. 





$5,000 to $25,000 class, about half of net income came from 
wages and salaries. Thereafter, on the upward scale, salaries 
are superseded in importance by dividends. Taxable in- 
terest reaches its peak in ratio to total income at 12 per 
cent in the $25,000 to $50,000 group and falls to its lowest 
ratio at 3 per cent in the $500,000 to $1,000,000 group. 
Published income tax statistics do not disclose the extent 
of non-taxable interest income or the extent to which tax- 
exempt bonds afford an avenue of escape from the income 
tax in various income groups. 

More than 25 million adults who were gainfully employed 
in 1932 presumably had incomes insufficient to require 


CORPORATION RETURNS FOR YEARS 1920-1932 BY RETURNS WITH NET INCOME AND NO NET INCOME, SHOWING NUMBER OF 
RETURNS, GROSS INCOME, NET tan ina th’ NET LOSS FOR PRIOR YEAR, 
} N > 2 








number of 
Industrial groups returns Number’ Gross income? 


Total 1932 returns filed to 











Total Returns showing net income 


Net income 











Returns showing no net income 
Net loss for 


prior year Income tax Number Gross income? Deficit 


Aug. 31, 1933.......... 481,368 78,775 $ 27,158,732,012 $ 1,851,575,582 $ 77,341,445 $ 277,689,311 348,954 $38,493,029,862 $6,420,293,721 
Total 1931 returns filed to 
pO ae. Si . 493,293 170,683 44,512,434,450 3,110,642,568 116,406,978 331,119,732 269,704 48,410,589,932 6,087 ,626,724 
Summary for preceding 
years: 
>, ee Sintlahdeve Mh 516,404 175,898 52,051,035,004 3,683,367,774 136,004,760 398,993,703 283,806 55,464,204,033 6,970,912,656 
1930 .. 42% 518,736 221,420 ?89,561,495,003 6,428,812,710 157,880,249 711,703,900 241,616 46,500,564,065 4,877,594,854 
ied s.a aad 509,436 269,430  129,633,791,720 11 "653,886, 002 392,177,216 1,193,435,832 186,591 30,987,717,461 2'914, 128,235 
1928 ; ; 495,892 268,783 2? 127,369,525,029 10,617,741,157 301,146,176 1,184,142,142 174,828 2725,411,989,446 2,391,124,248 
1927 475,031 259,849 115,324,339,717 8 ‘981,884,261 244,293,375 1,130,674,128 165,826 29,074,011,729 2°471.739,376 
1926 ; 455,320 258,134 118, 022°1 17,28 7 9,673,402,889 235,851,912 1,229,797,243 197,186 24,107,735,570 2,168,710,302 
1925 : .. 430,072 252,334 113,692,083,216 9,583,683,697 243,078,565 1,170,331,206 177,738 20,568,067,504 1,962,628,095 
1924 417,421 236,389 97°158,996.625 7,586,652,292 219,727,166 881,549,546 181,032 22,070,497 ,262 2,223,925,993 
1923 . 398,933 233,339 97,457,479,446 8,321,529,134 578,307,088 937,106,798 165,594 21,106,184,230 2,013,554,987 
1922 . : Bi ... 382,883 212,535 80,331,679,917 6,963,811,143 501,780,287 783.776,268 170,348 20,588,834,597 2,193,776,356 
1921 ; ae 356,397 171,239 60,051,123,329 4,336,047,813 (8) 701,575,432 185,158 31,198,150,203 3,878, "219, 134 
1920. ' 345,595 203,233 93,824,224,704 7,902,654,813 (8) 1,625,234,643 142.362 24,381,337,545 2,029,423, 744 





* Gross income corresponds to total income as reported on the face of the return plus the cost of goods sold. 


2 Revised figures. 
3 Not available. 
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returns to be filed ($2,500 for married persons and $1,000 
for individuals). Out of the 3,760,402 individual income tax 
returns filed, income was less than $5,000 in 3,420,995 
instances and less than half (1,535,101) were taxable. Con- 
sidering that even those in the lowest classification among 
those who filed returns were affluent as compared with the 
bulk of wage earners, average total income and average 
income from wages and salaries in the returns reporting 
income of less than $5,000 were astonishingly low. Average 
total income was only $2,080 and average income from 
wages and salaries was but $1,700. The following table 
shows the average income from wages and salaries for 
various income classes as reported on returns for 1932, 
filed to August 31, 1933. 


Income classes Average wages 
(In dollars) and salaries 
CE ai oo sic re edge a Riley sia aharater ble rete elo eis awiiions US $ 1,700 
5,000 under 10,000 


10,000 under (eee Pael Seaiie teaver ch Aa ite ners ae tae 6,900 
25,000 under MES S55 whe OS eRe cA ea ie aeons 11,800 
ee ns Sa hares eacb renwewe pens 18,000 
nists soe Mieseh'e ahs oe 0a eae er 26,100 


150,000 under 300,000 


Beh Sotho ea OTN Oa eae Oe eas 30,000 

SOR OI, gg ng cuersvecn wie ove cere sews csiees 32.400 
Se FNNCIEE CIs oe 5 <0 5 056-0 ow bib eerensve-s Scoeréiewiols 49,000 
Oo. eS eae eee 38,000 


Although contributions to church and charity, which are 
leductible up to 15 per cent of net income, were a 
larger proportion of net income for all income groups 
in 1932 than in 1929, income tax returns indicate that 
philanthropy is an exception rather than a rule. However, 
the report for 1932 in that respect is more favorable than 
that for 1929, when the spirit of take rather than put was 
more dominant. The following table shows deductions 
taken in percentages of net income in the various income 
groups for the years 1929 and 1932. 


Income Classes 


Contributions in Percen- 
(In dollars) 


a of Net Income 


929 1932 

Ce ee ete hicale on © ne wikanrn arene ewes 1.7 2.2 
5,000 under BONOIE a5 ce geeiclidlese cw uieretee 1.9 3.4 
10,000 under Ma reid oie eee eS 2.0 2.9 
25,000 under | SE a ree Te ea a0 3.2 
SG.000 tender 200.008. oo... cc cccccccemecce 2.5 4.2 
100,000 under I eo arg boas "arstare Salyers RO 2.6 4.9 
oo Be a eee eee 2.5 5.6 
SOOGOO Wer: SOO: ais kn iia ods idcwainds 2.6 7.2 
500.000 under 1,000,000. <6. seis cedescees 2.7 6.4 
Pe ee Ce ee ae eer 4.1 8.7 


The corporation tax showing was considerably less satis- 
factory. The number of corporation income-tax returns 
for 1932 filed to August 31, 1933, was 481.368, of which 
78,775 show net income amounting to $1,851,575,582 and 
income tax of $277,689,311. The number of returns show- 
ing net income decreased 91,908, or 53.85 per cent, as 
compared with returns for 1931 filed to August 31, 1932, 
and the net income decreased $1,259,066,986, or 40.48 per 
cent. In 1929, net income of corporations, which filed 
returns up to August 31, 1930 was $10,261,307,144, or more 
than five times as great as in 1932, and the corporation 
tax liability was $1,046,985,837, or more than four times 
greater than in 1932. 


The New Liquor Tax Rates 


HE FEDERAL liquor tax bill (H. R. 6131), which, as 

reported in the January issue of THE Tax MAGAZINE 
[p. 24], was passed by the House of Representatives" on 
January 5, 1934, received right of way in the Senate and 
was approved by that body on January 11. The bill 
reached the President on the same day and was signed at 
11:55 P. M.. which made the new rates effective on Janu- 
ary 12. Title I of the Act [ Public—No. 83—73d Congress], 
relating to stamps on containers showing quantity con- 
tained and tax paid, will be effective on the thirtieth day 
after the enactment of the Act unless the Secretary of the 
Treasury proclaims a later date. 

The Act imposes taxes at the following rates, the former 
rates being shown in brackets: $2 [$1.10] a gallon on 
distilled spirits; 10 cents [4 cents] per gallon on wines 
containing not more than 14 per cent of alcohol; 20 cents 
[10 cents] per gallon on wines containing more than 14 per 
cent and not more than 21 per cent of alcohol; 40 cents 
[25 cents] per gallon on wines containing more than 21 per 
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cent and not more than 24 per cent of alcohol; 5 cents 
[12 cents] on each one-half pint or fraction thereof of 
champagne or sparkling wine; 2%4 cents [6 cents] on each 
one-half pint or fraction thereof of artificially carbonated 
wine; 214 cents [6 cents] on each one-half pint or fraction 
thereof of liqueurs, cordials, or similar compounds, con- 
taining sweet wine fortified with grape brandy; any of the 
foregoing articles containing more than 24 per cent of 
alcohol by volume shall be classed as distilled spirits and 
taxed accordingly ($2 a gallon); 20 cents [10 cents] per 
proof gallon on grape brandy and wine spirits withdrawn 
and used in the fortification of wines; $5.00 [$6.00] per 
barrel on malt liquors. 

Provision is made for a floor tax on all commercial 
stocks of liquor held on the effective date equal to the 
difference between the old rates previously paid and the 
rates applicable under the new Act. On exports, a “draw- 
back” is allowed equal to the tax paid on distilled spirits. 

Brewers are required to pay a tax of $100 for each 
brewery, except that where the output is less than 500 
gallons per year, the tax is reduced to $50. 


State Liquor Legislation 


¥ HE FOLLOWING commentary from Bulletin No. 3, 
January, 1934, publication of the General Welfare Tax 
League, 309 East 34th Street, New York City, includes a 
summary of state liquor legislation and opinions as to the 
consequences of overlapping Federal and state taxes: 


“Five states have already decided to experiment with 
the state liquor authority plan and take for themselves 
profits rather than taxes. Montana was the first to take 
this action. Liquor retailing has been made a state monop- 
oly, with state liquor stores under the control of a State 
Liquor Board; sales will be made only to persons holding 
permits and possession of liquor not obtained on a permit 
will be illegal. Oregon and Michigan have also estab- 
lished state stores. 


“Pennsylvania went into the liquor retail business on 
January 2. The State Liquor Control Board supervises 
the granting of licenses and will control the state stores. 
It is a criminal offense for Pennsylvanians to obtain their 
alcoholic supplies anywhere except through the state stores. 
Governor Pinchot is confident that the bootlegger will go 
bankrupt, for ‘the state stores will be able to sell liquor 
at prices even lower than the prevailing depression boot- 
legging prices.’ 

“Ohio has adopted a statute closely modelled on the 
Pennsylvania law. A marked difference, however, is that 
the state stores will not sell wine, that privilege being 
given to private retail stores licensed by the state. 

“The state authority plan is being actively sponsored in 
New York and has been recommended in Kansas, Wash- 
ington, Missouri; Iowa and other states. 

“Thirty-nine states have levied beer taxes, ranging from 
31 cents per barrel in Missouri to $4.65 in South Carolina, 
with some sixteen states around $1.00. New Mexico is 
experimenting with gross and excess profits levies on beer 
and also on hard liquors. Louisiana penalizes the out- 
of-the-state brewer. Taxes on hard liquors run from 40 
cents per gallon in Massachusetts to $2.00 in Indiana, with 
five states at $1.00. Taxes on wine run from nothing to 
$2.00 per gallon. 

“Resort to gallonage or volume taxes on the part of the 
states represents a definite encroachment on a taxing pre- 
rogative that before prohibition was exercised almost alto- 
gether by the Federal Government. The Federal Government 
imposed the gallonage tax and the states, cities and towns, 
the license tax. License taxes imposed by the Federal 
Government were small and were intended for regulatory 
purposes to keep track of the liquor, and were unimportant 
from a revenue standpoint. The state laws now being 
passed indicate a tendency to reduce license taxes and rely 
more heavily upon volume taxes. 

“Possibility of grave danger exists in this overlapping. 
If the combined burden of Federal and local rates becomes 
so heavy that prices of legal liquor are forced up, the 
bootlegger will find it profitable to continue in operation. 
Even if this is not true of the country as a whole, dif- 
ferential rates between states will invite bootlegging ac- 
tivity in those states with the higher rates.” 
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Changes in Staff Heads of General Counsel’s Office 


T= Treasury Department has announced the resig- 
nation of E. Barrett Prettyman as General Counsel 
of the Bureau of Internal Revenue. He has been assigned 
to special legal work under the General Counsel to the 
Secretary of the Treasury. 

Robert H. Jackson of Jamestown, New York, has been 
appointed General Counsel to succeed Mr. Prettyman. Mr. 
Jackson has been a successful practicing lawyer. He is 
chairman of the Conference of Bar Association Delegates 
of the American Bar Association, a member of the Com- 
mission to Investigate Administration of Justice in the 
State of New York, and in 1929 and 1930 was president of 
the Western New York Federation of Bar Associations. 
He was married in 1916 to Miss Irene Gerhardt of Albany, 
New York, and has two children, William, 14, and Mary, 12. 

Floyd F. Toomey resigned as Assistant General Counsel, 
Bureau of Internal Revenue, January 15, 1934, to engage 
in the private practice of law in Washington, D. C. Mr. 
Toomey was appointed an attorney in the General Coun- 
sel’s office in 1924. He later served as head of the Civil 
and Appeals Divisions of the General Counsel’s office 
where he had ‘general supervision over tax litigation for 
the Government before the Board of Tax Appeals and the 
Federal courts. He was appointed Assistant General 
Counsel in 1931. 


Mellon’s Tax Returns Under Scrutiny 


| ie reply to question about the status of the investigation 
being conducted by the Department of Justice in connec- 
tion with the income tax returns of Andrew Mellon, former 
Secretary of the Treasury, Attorney General Homer 
Cummings said: 

Under existing arrangements, the Department of Justice ordinarily 
does not conduct income tax investigations. These matters jie within 
the jurisdiction of the Treasury Department which, as everyone knows, 
has been proceeding with great diligence to clear up and dispose of a 
large number of income tax cases. ; } ; af 

When the Treasury investigations disclose a_ situation which that 
Department thinks should be drawn to the attention of the Department 
of Justice, a report to that effect is transmitted to the Department of 
Justice which then determines what course of action it should pursue. 

There is no conflict or misunderstanding between the two Departments. 


We do not parallel work, but, on the contrary, work in the closest spirit 
of cooperation. 

The Mellon case had, however, a slightly different history. A _ suit 
was brought in the District of Columbia by one Olsen, making certain 
charges against former Secretary Mellon and other defendants. This 
suit was a matter of public record and the allegations therein made were 
set forth in some detail. As I recall it, Senator Wheeler introduced in 
the Senate a resolution asking the Department of Justice to investigate 
this matter. At or about the same time requests came from one or more 
members of Congress to investigate certain claims made with reference 
to the personal income tax returns of Mr. Mellon. 

Under these circumstances, the Department of Justice, with the full 
knowledge and approval of the Treasury Department, has been conduct- 
ing the investigation. The Treasury Department has been very desirous 
of bringing these matters to a conclusion with a vigw to sending certain 
notices to former Secretary Mellon. This action has, however, been 
delayed until the Department of Justice could have an opportunity to 


complete its investigation and confer with the Treasury Department as 
to future procedure. 


Senate Gets Report on 1932 National Income 


STIMATES of the national income for 1932 and prior 

years, submitted to the Senate by the Bureau of 
Foreign and Domestic Commerce, Department of Com- 
merce, indicate that income distributed to individuals 
throughout the nation dropped from $81,000,000,000 in 1929 
to $49,000,000,000 in 1932, a decline of 40 per cent. Mean- 
while the drop in what is classified as production income 
was 54 per cent. The survey, which required more than a 
year of intensive research for completion was prepared 
with the cooperation of the National Bureau of Economic 
Research, Inc. 

Income from wages was 60 per cent smaller in 1932 
than in 1929, salaries decreasing 40 per cent, while prop- 
erty income declined only 30 per cent. The relative 
stability of interest payments in the property income classi- 
fication compensated for a drop of 56.6 per cent in dividend 
payments. 

By industries, the income decline is shown to have 
been most severe in the construction industry, where the 
amount distributed was but 28 per cent of the amount paid 
out in 1929. Income in mining fell off about 60 per cent 
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and in manutacturing about 55 per cent in the four-year 
period. In the manufacturing group, the most severe de- 
clines were in the construction materials and metals and 
metals products sections, 70 per cent and 67 per cent, re- 
spectively. 


Following are summary tables from the report: * 


NATIONAL INCOME, PAID OUT AND PRODUCED 


(Millions of Dollars) 
1929 1930 1931 1932 








rea eae ee 81,040 75,438 63,289 48,952 
Business savings or losses ............. 1,998 —4,955 —8,639—i0,603 
ee eee ae eee 83,037 70,484 54,652 38,349 





Percentages of 1929 
1929 1930 1931 1932 
I CE oon us oa aseca-a-cee alaerenls 100.0 93.1 78.1 60.4 
ee nt ee 100.0 84.9 65.8 46.2 
U. S. B. of L. S. cost of living index .. 100.0 97.4 88.9 80.4 
U. S. B. of L. S. wholesale price index . 100.0 90.7 76.6 68.0 


Note.—Subject to minor corrections. 


NATIONAL INCOME PAID OUT, BY TYPES OF PAYMENT 


(Millions of Dollars) 
1929 1930 1931 1932 











Salaries (selected industries)®.......... 5,702 5,660 4,738 3,382 
Wages (same as above)® ............. 17,180 14,209 10,541 6,839 
Salaries and wages (all other industries). 29,129 27,902 24,759 20,367 
Total labor income ©... ..... 2... 0. 6se-es 52,867 48,688 41,027 31,595 
RE ee eee 5,963 5,795 4,311 2,590 
ME tee OA em ee oe ee ete 5,687 5,826 5,662 5,506 
Total property income* ....... 12,215 12,238 10,508 8,489 
Net rents and royalties ................ 3,835 3,237 2,494 1,691 
Entrepreneurial withdrawals ........... 42,121 11,275 9,259 7,181 
Total entrepreneurial income ......... 15,956 14,512 11,753 8,872 
Total income paid out . 81,040 75,438 63,289 48,952 











Percentages of 1929 
1930 





1929 1931 1932 
Salaries (selected industries)*.......... 100.0 99.3 83.1 59.3 
Wages (same as above)® ............. 100.0 82.7 61.4 39.8 
Salaries and wages (all other industries) 100.0 95.8 85.0 69.9 
WOGee MeOe MNOONEE ©. 5... 655k cc icc ess 100.0 92.1 77.6 59.8 
SEES eae ae ae, <a pe aie 100.0 97.2 72.3 43.4 
rab? eit chore orm 6. 9! Scania velo alae 100.0 102.4 99.6 96.8 
Total property income*................ 100.0 100.2 86.0 69.5 
IN 6. os ce ining ic Gace, ans wey cere ess 100.0 84.2 65.0 44.1 
Entrepreneurial withdrawals ........... 100.0 93.0 76.4 59.2 
Total entrepreneurial income .......... 100.0 91.0 73.7 55.6 
‘FOtal ICOMG PAE CUE... 6 oo ccc ccines 100.0 93.1 78.1 60.4 


* Include mining, manufacturing, construction, steam sailroads, pull- 
man railway express and water transportation. 
> Includes also employees’ pensions and compensation for injury. 
¢ Includes also net balance of international flow ef property incomes. 
Note.—Subject to minor corrections. 


INCOME PAID OUT, BY INDUSTRIAL DIVISIONS 


a (Millions of Dollars) 
1929 1930 1931 1932 





Agriculture 




















TNE Tee eS i ee 6,341 5,707 4,500 3,442 
8 OR ee ee eet ene eee 2,123 1,776 1,285 851 
Electric light and power and gas....... 1,306 1,503 1,461 1,216 
EE. ines Say ek oa ao > Sn cov cee 18,157 16,141 12,488 8,373 
eee ere S355: Dees 1,896 864 
ee een ee ee 6,657 6,199 5,233 4,021 
CNUEGUNOOEEE ooo 5 ce cee eokeswvccres 915 950 897 808 
ES vgs Covcncel vben by nes cvccndgg SO ee Se 
I Bisa Be 5 iy hl t EN She «: er dua eral 9,778 9,038 7,761 6,019 
ee rr ee 6,459 6,764 6,793 6,794 
TR ae eee a eran eh 8,643 8,198 6,959 5,434 
Pr eee 6,288 5,913 4,913 3,804 
RN we OR ce cere ene ohn Ook 81,040 75,438 63,289 48,952 
Percentages of 1929 
1929 1930 1931 1932 
II 56 5s. aiars vivitinns cn © Saale oalaele at 100.0 90.0 71.0 54.3 
CE ahi re eta, go gic go bio miele wR RED 100.0 83.6 60.5 40.1 
TINE 3d ahtos was ies ris aids ahavaraes 100.0 115.1 111.9 93.1 
III 0 2. paws waveauin a aeciee 100.0 88.9 68.8 46.1 
EEO ERR, SIE Ae RR Re ey 100.0 90.1 60.5 27.6 
Go EE Se een ae Le 100.0 93.1 78.6 60.4 
NE ee ee re 100.0 103.8 98.0 88.3 
(ee re rer 100.0 92.8 81.0 65.2 
a ag ee ator eee Seen 100.0 92.4 79.4 61.6 
I or cyan a ealern tig anhelaSraieieng oa 100.0 104.7. 105.2 105.2 
RI gd o alcies 2 Ghaisialed wloratmmiederetnrge 100.0 94.9 80.5 62.9 
ee SEO Oo 100.0 94.0 78.1 60.5 
Total sescarid laste: Sanat Acca eke 100.0 93.1 78.1 60.4 _ 





Note.—Subject to minor corrections. 








*The full report, which presents over 200 tables giving details of 
the form of payment and industrial sources of income for each of the 
years 1929 to 1932, was referred to the Senate Finance Committee, 
which has authorized the release of summary data. ‘The full report may 
be printed as a Senate Document. 
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Annual Report of Commissioner of Internal Revenue 


N increase in revenue from miscellaneous taxes, amount- 
ing to 74 per cent over the preceding year, offset a 29 
per cent decrease in the income tax yield, and therefore the 
report of the Commissioner of Internal Revenue for the 
fiscal year 1933 shows total internal revenue collections to 
have been $1,619,839,224.30, an increase of 4 per cent over 
the fiscal year 1932. 
Following is a summary of internal revenue collections 


for the fiscal years 1932 and 1933, classified according to 
objects of taxation. 





Decrease (—) or 


Sources 1932 1933 increase (+) 


Income taxes: 


Corporation . $ 629,566,115 $394,217,784 —$235,348,332 








Co eee 427,190,582 352,573,620 —74,616,962 
Total income taxes 1,056,.756.697 746.791,404 — 309,965,293 
Miscellaneous internal 
revenue: 
Estates and gifts ... 47 422,313 34,309,724 — 13,112,589 
Tobacco manufactures 398,578,619 402,739,059 +4,160,441 


Sales (liquors, stamp 
and excise taxes, 
admissions, com - 
munications, checks, 
oleomargarine, etc.) 

Miscellaneous receipts 
(prohibition, cus - 
toms, delinquent 
under repealed 
laws) . 

Total miscellaneous 
revenues 


54,370,071 435,412,325 +381,042,254 


601,343 586,712 


873,047,820 


—14,631 
+372,075.475 


500,972.345 








Total internal 


revenue. ....... $1,557,729,043 $1,619,839,224 +$62,110,182 





During the 1933 fiscal year 27,610 income-tax returns 
were investigated and 4,327,762 information returns were 
verified in the offices of collectors of internal revenue. At 
the close of business June 30, 1933, there were outstanding 


in the 64 collection districts for field investigation 4,142 , 


income-tax returns, compared with a total of 9,587 as of 
June 30, 1932. The number of information returns on hand 
June 30, 1933, was 1,641,858, compared with 1,431,052 as of 
June 30, 1932. On June 30, 1933, there were 27,434 dis- 
traint warrants in the hands of the collectors’ field forces 
for execution, compared with 21,056 as of June 30, 1932. 


Appeals before the Board 


The number of appeals filed with the United States 
Board of Tax Appeals, the number of appeals closed, and 
the number of appeals pending at the end of each of the 
fiscal years 1930-33 were: 






































: Cases 1930 1931 1932 1933 
PUES ec con ee oe es 4,369 11,726 7,618 5,997 
Closed: : 

By dismissal, default, consolida- 
ROO S KS ee eee 991 849 1,532 1,122 
By decision on merits......... 1,533 1,329 1,143 1,537 
By agreed settlement ‘~.:.... 4,467 4,350 5,707 5,727 
Total 6,991 6,528 8,382 _ 8,386 
Pending, end of year ay “16.035 21.233 “20,469 18,080 





‘Includes reopened cases. 


At the close of this fiscal year the cases pending before 
the Board involved proposed deficiencies aggregating 
$772,476,433.84. 

Total additional income taxes collected as the result -of 
administrative review and jeopardy assessments amounted 
to $258,164,476.22, while the aggregate of abatements, cred- 
its and refunds on account of overassessments, together 
with interest on such allowances, was $170,499, 544.44, 

During the year 17,772 final notices of deficiency (60-day 
letters) were mailed, as compared with 22,456 during the 
previous fiscal period. Petitions were filed with the Board 
of Tax Appeals in 33 per cent of the cases in which 60-day 
letters were issued during the year, as compared with 34 
per cent during the fiscal year 1932. 


Depreciation Allowances 


THE recommendation of the subcommittee of the Ways 
and Means Committee that the allowance for deprecia- 
tion should be reduced by 25 per cent has naturally pro- 
voked much argument both pro and con. 
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Congressman David J. Lewis, of Maryland, in a state- 
ment to the Ways and Means Committee contended that 
depreciation allowances by the Treasury Department are 
grossly excessive because of failure to take into account 
annual accretions of interest. He holds that not only the 
annual contributions to the principal of the fund should 
be computed, but the cumulative interest on the fund from 
year to year as well. 


To show the difference between such a fund and a fund 
in which the interest accretions are ignored, as he says the 
Treasury has been doing, Congressman Lewis presented 
the following table which is based upon data prepared by 
A. S. McLeod, government actuary: 

[In the preparation of the table a principal yng! of $100, an 


interest rate of 5 per cent poe ween once a year, and depreciation 
payments to the fund at the end of each year are apparently assumed. ] 





Depreciation 


Result of 
Probable useful 2°CSSATY, Depreciation Excess excessive 
life, years 5S percent now allowed allowance allowance 
amortization 
per $100 
fund 
Per cent Per cent Per cent 
BER Ahn lumii are 0.478 2.000 318 $418.70 
de obey BES Fate ps -628 2.250 258 359.33 
Oy oho oo cae e -828 2.500 202 302.00 
SRE ae ence 1.107 2.860 158 258.06 
BP chi Sines aes ao 1.249 3.000 140 240.19 
NE SEAS rs. he ES 1.505 3.333 121 221.46 
eS. cis Rhete pe 1.732 3.500 104 204.41 
I Sata net 2.095 4.000 91 190.91 
Wy beer eae 2.597 4.500 73 173.27 
BY Seti cll eta. 3.024 5.000 65 165.33 





Lists are appended showing some of the kinds of prop- 
erties which are included, according to their years of life, 
in the above table. 


Another table submitted shows that total depreciation 
deductions by corporations have nearly doubled from 1921 to 
1930, and that a $100,000.000 increase in the depreciation 
account occurred from 1929 to 1930, whereas taxable income 
dropped more than $7,000,000,000. Congressman Lewis 
considers it incredible that there has been any such in- 
crease in physical property as indicated by depreciation 
deductions. He suggested that depreciation accounts be 
immediately closed as to all depreciable assets where the 
records show them to have been fully amortized when the 
interest accretions are taken into account. Meanwhile, 
he urged that revised tables should be applied in the 
administration of the law. 


Pickup in Income Tax Collections 


OR the month of November, 1933, collections from 

income tax aggregated $17,783,439.42, an increase of 
about $3,500,000 over November of last year. With the 
exception of February, 1933, this is the first month since 
January, 1931, that the collections from income tax have 
been greater than the amount received from that source for 
the same month in the preceding year. This result is 
gratifying to internal revenue officials who regard it as 
a sign that the campaign for the collection of back taxes 
upon which the Bureau is engaged is bearing fruit. 


The total revenue collected during November amounted 
to $135,706,922.65, compared with $85,484,476.64 collected 
in the month of November, 1932. The items which in the 
aggregate accounted for the greater part of the increase 
in collections were the tax on dividends, amounting to 
$6,394,489.24; collections from the estate tax in the sum 
of $6,214, 717. 72, approximately $4,000,000 in excess of the 
amount collected in November, 1932; tax on fermented 
malt liquors, totaling $8,040,943.55; the tax on gasoline, 
$17,037,101.66, an increase of about $3,000,000 over the 
preceding November; the tax on automobiles and motor- 
cycles of $2,071,786.99, equal to about three times the 
amount collected in November, 1932; and the Agriculture 
Adjustment processing taxes of $30,265,904.02. The tax 
on dividends, fermented malt liquors and the processing 
taxes were not in force a year ago. 
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Court Decisions 
(Continued from page 72) 


amounts repaid by the beneficiaries, it was error to hold 
that such amounts were income to the beneficiaries. The 
fact that the beneficiaries were permitted to retain the 
amounts so received, on the giving of promissory notes 
without interest payable to those who would receive the re- 
mainder, did not affect the result. 


The order of the Probate Court was an order governing 
distribution of the estate as the word “order” is used in 
Sec. 219 of the 1921 Act, and was effective to fix the amount 
of taxable income to the beneficiaries. It was immaterial 
that the order was subsequent to the distribution rather 
than prior to it. The order having held that the distribu- 
tion to the beneficiaries of the amount representing de- 
preciation was incorrect, such order governs the taxability 
of the beneficiaries —U. S. Supreme Court in John Freuler, 
Administrator of the Estate of Louise P. V. Whitcomb, De- 
ceased, v. Guv T. Helvering, Commissioner of Internal Reve- 
nue. No. 129. Oct. term, 1933. This decision reversed 
Circuit Court of Appeals decision, 62 Fed. (2d) 733, which 
reversed the Board of Tax Appeals. There were three 
dissents to the majority opinion of the Supreme Court. 
Mr. Justice Cardozo wrote a dissenting opinion. Mr. Jus- 
tice Brandeis and Mr. Justice Stone join in the dissent. 


A decision corresponding to the above was rendered by 
the Supreme Court in Louise A. Whitcomb v. Guy T. Helver- 
ing, Commissioner of Internal Revenue. No. 145. Oct. term, 
1933. To this decision, as to the other, there were three 
dissents. 


Insurance Commissions—Deductions—Proration Over 
Periods of Policies Covered.—Insurance commissions 
earned in each year may not be reduced by such an amount 
as experience indicates might have to be refunded to the 
insurance companies on account of cancellation of policies. 
Such deductions do not represent expenses paid or in- 
curred during the taxable year but are bookkeeping charges 
representing credits to a reserve for a contingency. Vir- 
ginia-Lincoln Furniture Corp. v. Com. (CCA-4), 56 Fed. (2d) 
1028, holding a reserve for cash discounts deductible, is 
disapproved so far as inconsistent with this opinion. 


Overriding commissions, which are stated percentages of 
the net premiums on insurance policies for periods of one, 
three, or five years, are gross income for the year in which 
receivable, and may not be prorated as income over the 
periods of the policies which they cover. They always 
were treated on the books as income when the policies 
were written, and the Commissioner, in the exercise of his 
wide discretion, accepted the method of so reporting them. 
“Tt is not the province of the court to weigh and determine 
the relative merits of systems of accounting.”—Supreme 
Court of the United States in Arthur M. Brown v. Gu» T. 
Helvering, Commissioner of Internal Revenue. No. 187. Oct. 
term, 1933. This decision affirmed that of the Circuit Court 
of Appeals, Ninth Circuit, 63 Fed. (2d) 66, which affirmed 
the Board of Tax Appeals, 22 BTA 678. 


Recovery of Taxes—Validity of Waiver Not Signed by 
Commissioner Before Expiration Date.—Disregarding, at 
the outset, the validity of a waiver of the statutory period 
not signed by the Commissioner until after its expiration 
date, on the strength of which waiver collection of 1917 
taxes was made by crediting against them an overassess- 
ment for 1918, recovery is denied the taxpayer of such 
credit, made in 1924, after the statutory period if no valid 
waiver existed, for the reason that the taxpayer had re- 
quested that collection of the 1917 tax be deferred pending 
action on taxpayer’s claims for refund of taxes for the 
years 1918 to 1921, and that overpayments for those years 
be credited against the 1917 tax. Such a request was at 
least equivalent to a request that the Commissioner delay 
collection of the 1917 tax until the expiration of the statu- 
tory period for 1921. Section 609 of the 1928 Act, voiding 
credits made after the statutory period, does not apply to 
credits made at the taxpayer’s request. 

Although a waiver of the statutory period was not 
signed by the Commissioner before its expiration date, his 
approval may be presumed where notation on his assess- 
ment list showed that he relied on the waiver, and the 
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certificate of assessment attached to the assessment list 
was signed by him. 

No account stated as basis for this suit existed where 
suit is based on a certificate of overassessment for 1918 
when such certificate was issued after the taxpayer’s re- 
quest that any overpayment for such year be credited 
against its 1917 taxes due. The certificate, therefore, did 
not represent a promise on the part of the Commissioner 
to refund the amount there certified, and suit, being brought 
more than five years after taxpayer’s payment of the 1918 
tax, is barred by the statute of limitations ——U. S. Supreme 
Court in R. H. Stearns Company, Boston, Mass. v. The United 
States. No. 133. Oct. term, 1933. Judgment of Court of 
Claims affirmed. 


Recovery, by Suit, of Taxes on a Bond.—Suit on a bond 
(naming as obligee the Collector “or his successors”), 
brought by the Collector in office, may be maintained al- 
though a former suit had been brought on the same bond 
by a former Collector, which was abated when that Col- 
lector went out of office and no substitution was made 
within six months after expiration of his term. Failure 
to comply with Section 11 of the Act of February 13, 19235, 
providing a period of six months for substitution after 
death or withdrawal from office of an officer named in the 
suit, “forecloses the particular remedy therein; it does not 
destroy the right.” It abates the action, but not the cause 
of action. New suit may be brought on the bond by a 
successor in office —U. S. Supreme Court in Alvin F. Fix, Col- 
lector of Internal Revenue, etc. v. Philadelphia Barge Com- 
pany and National Surety Company. No. 153. Oct. term, 
1933. Reversing Circuit Court of Appeals, Third Circuit, 
63 Fed. (2d) 258, which affirmed District Court decision, 
60 Fed. (2d) 333. 


Appellate and Lower Courts | 
Association Distinguished from Trust.—The ' taxpayer- 


‘transferor in this case was taxable as an association for 


1920 to 1922 inasmuch as it was engaged in business in 
those years. The fact that it filed a return as a trust for a 
year prior to 1925 does not establish the right to taxability 
as a trust, pursuant to section 704 (a) of the 1928 Act; 
where it is not shown that the taxpayer was so taxable 
under any ruling of the Bureau which had not been reversed 
or revoked prior to the time the return was made, or 
under any such ruling after the return was filed which had 
not been reversed or revoked prior to the termination of 
the taxpayer’s existence.—U. S. Circuit Court of Appeals, 
Fifth Circuit in D. G. Gray, Trustee for Griswold Oil Cor- 
poration, Bankrupt, Transferee of Beacon Refining Company 
Trust, v. Geo. C. Hopkins, Individually, and as Collector of 
Internal Revenue for the Second United States Internal Reve- 
nue Collection District of Texas. Decision of lower court 
affirmed. 


Bad Debts—Right of Taxpayer to Change from Charge- 
off to Reserve Method of Accounting for Such Losses.— 
Where a taxpayer claimed deductions for bad debts for 
1921 by the charge-off method, it may not change to the 
reserve method for subsequent years without the consent 
of the Commissioner. As to the petitioner’s contention 
that since on March 2, 1922, when it filed its 1921 return 
it did not know of the regulation giving an option as to 
the two methods, it had not made an election by using the 
charge-off method in its return, the court states, “The peti- 
tioner at no time either sought or obtained permission to 
change the method adopted in its return for 1921. If it 
had done so within a reasonable time after the filing of that 
return, and had been denied that privilege by the Commis- 
sioner, its case would be stronger here, but whatever its 
rights might have been in that event it is obvious that it 
lost them when without notice, protest, or application to 
amend, it allowed its return for 1921 to remain on file as 
rendered.”—Circuit Court of Appeals of the District of 
Columbia in Momsen-Dunnegan-Ryan Company v. Guy T. 
Helvering, Commissioner. No. 5680. Decision of Board of 
Tax Appeals, 24 BTA 365, affirmed. 


Basis for Determining Gain or Loss from Sale of Prop- 
erty by a Lessor.—Where improvements were made by a 
lessee which were never reported as income by the lessor, 
the value of such improvements cannot be added to the 
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basis on the sale of the property by the lessor.—U. S. Cir- 
cuit Court of Appeals, First Circuit, in William Merriam 
Crane v. Commissioner of Internal Revenue. No. 2836. Oct. 


term, 1933. Decision of Board of Tax Appeals, 27 BTA 
360, affirmed. 


Business Expense.—Amounts paid by a corporation on 
subscription to the stock of a nonprofit corporation or- 
sanized for the purpose of increasing sales of local mer- 
chants, including taxpayer, through industrial development 
of its trade territory were deductible from gross income 
for 1928 and 1929. The slight probability that some of 
the amounts so expended might be returred to taxpayer 
was not ground for disallowing the deduction. 

The subscription being payable in certain percentages 
over a number of years, the Commissioner’s contention 
that the entire amount subscribed was deductible only in 
the vear of subscription is erroneous.—U. S. Circuit Court 
of Appeals. Fourth Circuit, in Commissioner of Internal 
Revenue v. The Hub, Incorborated. No. 3509. Decision of 
Board of Tax Appeals, 26 BTA 1201, affirmed. 


Capital Net Gain —Property acquired by the petitioner in 
1921 as trustee under an irrevocable transfer in trust for 
the benefit of the grantor’s son was acquired by gift within 
the meaning of section 202 (a) (2) of the 1921 -Act. “* * * 
the transaction as a whole could not be less [than a gift], 
though the trustee’s part in it were regarded as only instru- 
mental.” Therefore the basis is the cost to the donor. 

Capital net gain (12% per cent) rate is applicable to the 
above sale even though the trustee had not held the prop- 
erty for more than two years, inasmuch as the donor’s 
acquisition date was more than two years prior to the date 
of sale by the trustee. The court takes notice of a con- 
trary holding in Johnson v. Com., 52 Fed. (2d) 726 (CCA-3), 
and Shoenberg v. Burnet, 55 Fed. (2d) 543 (CA of DC), but 
reasons that Congress did not intend to treat the donee, 
for the purpose of computing his income, as holding the 
property during the period of the donor’s tenure, but, for 
the purpose of finding the rate at which that very income 
is to be taxed, as holding it only from the time when he 
gets it—U. S. Circuit Court of Appeals. Second Circuit, in 
New York Trust Company, as Trustee under Trust Indenture, 
dated December 24, 1921. by and between Conrad Henry 
Matthiessen and said The New York Trust Company, v. Com- 
missioner of Internal Revenue. Dissenting opinion filed by 
Circuit Judge Manton. On the second issue the Anpellate 


Court’s decision reversed that of the Board of Tax Ap- 
peals, 27 BTA 1187. 


Charitable Contributions—Base for Application of Per- 
centage Limitation Where Capital Net Gains Are Involved. 
—If a taxpayer elects to be taxed at the 12%4 per cent 
capital net gain rate under Sec. 101 (a) of the 1928 Act, 
capital net gain may be included in the net income in com- 
puting the 15 per cent deduction allowable for charitable 
contributions under Sec. 23 (n). Judge L. Hand dissents, 
with written opinion.—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in Susan Dwight Bliss v. Commissioner of In- 
ternal Revenue. Decision of Board of Tax Appeals, 27 
BTA 205, reversed. 

The same decision was rendered by the majority of the 


Court in [Villiam Albert Harbison v. Commissioner of Inter- 
nal Revenue. 


Constructive Receipt—Application Where Dominant 
Stockholder Withdraws from Corporation Less Dividends 
and Salary than Credited to Him by Corporation.—Where 
taxpayer in his returns for 1923 reported dividends and 
salary (from a corporation in which he was a dominant 
lactor) on a cash basis and reported only such income 
actually withdrawn by him, although a larger amount was 
credited and available to him, he cannot now, after lapse 
of the statute of limitations, claim that income withdrawn 
in 1923 was not taxable to him in that year because it was 
constructively received in 1922—U. S. Court of Claims in 
James F. Raleigh v. The United States. 1-500. 


Gain from Sale of Real Estate Sold to a Municipalitv— 
Tax Liability—Gain from the sale of real estate to the City 
of Shreveport was not exempt from income tax. The im- 
Position of the tax on such gain did not violate the con- 
stitutional immunity from Federal taxation of the states 
or their instrumentalities. Nor did it violate the Fifth 
Amendment of the Federal Constitution, or similar provi- 
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sions of the State constitution, by denying just and ade- 
quate compensation for property taken for public purposes. 
—U. S. District Court, West. Dist. of Louisiana, Shreveport 
Div., in William J. Fullilove, et. Ux., v. United States of 
America, and Jack Fullilove, et Ux., v. United States of 
America. Nos. 2407, 2408. At Law. 


Jurisdiction of Court of Appeals of the District of Colum- 
bia in Appeals from the Board.—Court of Appeals of the 
District of Columbia denies jurisdiction of an appeal from 
a decision of the Board of Tax Appeals involving the 1928 
income tax liability of a decedent who died before the 
hearing of the appeal by the Board... No stipulation was 
entered into between the Commissioner and the decedent’s 
executors to the effect that the appeal could be taken to 
the Court of Appeals of the District of Columbia, as re- 
quired by Section 1002 (d) of the 1926 Act. Section 1002 
(b) of the 1926 Act giving this court jurisdiction in the 
case of no return, is not applicable where, although the 
executors filed no return, the decedent did file the return 
during his lifetime. Ouoting from Matheson v. Com., 
(CCA-2), 54 Fed. (2d) 537: “The burden of requiring repre- 
sentatives of such estates to proceed to Washington to 
have their appeals heard should not be imposed without 
the plainest language.” The appeal should have been 
taken to the Circuit Court of Appeals of the Third Circuit, 
where the decedent had resided and had filed his return, 
and where the executor resided.—Court of Anpeals of the 
District of Columbia in Estate of Richard B. Turner v. Guy 
T. Helvering, Commissioner of Internal Revenue. No. 5903. 


Limitations on Deductions by Aliens Under 1918 Act 
for Estate Tax Purposes—Constitutionality—Inclusions in 
Estate —Sec. 403 (b) (1) of the 1918 Act limiting allowable 
deductions to 10 per cent of the gross estate in the United 
States in the case of nonresident alien estates is not un- 
constitutional. 

Under Sec. 402 (a) of the 1918 Act it was not error to 
include in a nonresident alien’s estate in the United States, 
securities pledged for a loan without deduction for the 
amount of the loan.—U. S. Circuit Court of Appeals. Sec- 
ond Circuit, in Citv Bank Farmers Trust Company, as Execu- 
tor of the Last Will and Testament of Evelvn Bostwick 
Voronoff, Deceased, v: Frank Collis Bowers, as Executor of 
the Last Will and Testament of Frank K. Bowers, Deceased. 
Reversing as to the first issue and dismissing complaint as 
to second issue of District Court decision, 2 Fed: Supp. 833. 


Net Loss—Affiliated Corporations.—Where an affiliation 
occurs in 1925 to break up a taxable year into shorter 
taxable periods, neither of which is taxpayer’s first or last 
accounting period, such periods are not to be treated as 
separate “taxable years,” but taxpayer’s income is to be 
determined upon the basis of a twelve months’ period. 
Where a corporation sustained a net loss for the fractional 
part of the year 1925 before affiliation, and sustained a net 
loss for the balance of 1925 which was absorbed in the 
consolidated return of itself and another corporation. and 
also sustained a further net loss in 1926, it may deduct from 
net income of 1927, in a consolidated return for 1927. the 
net loss sustained during the unaffiliated period of 1925.— 
U. S. Circuit Court of Appeals, First Circuit, in Morgan’s, 
Incorporated, et al. v. Commissioner of Internal Revenue. No. 
2807. Oct. term. 1933. Unreported memorandum decision 
of the Board of Tax Appeals reversed. 


Personal Holding Company Manipulations—“Loss” on 
Stock Shuffle—Where. in 1927, a corporation reduced the 
number of its outstanding shares from 1,500 to 1,000, thus 
creating a surplus of some $23,000 which it distributed to 
the sole stockholder, he did not sustain a deductible loss 
on the 500 shares, returned to the corporation, in the 
amount of the difference between their cost and the $23,000 
distributed to him. His basis for the 1,000 shares still held 
should be reduced by subtracting from the original cost of 
the 1,500 shares the $23,000 distributed to him.—Court of 
Appeals of the District of Columbia in Eugene A. Hellman 


v. Guy T. Helvering, Commissioner of Internal Revenue. No. 
ad 
58A9. 
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Profits from Oil and Gas Leases Executed by a State 
Taxable.—Profits from oil and gas leases executed by the 
State of Texas, held under Texas law to be sales of oil and 
gas in place, are subject tp Federal income tax, following 
Group No. 1 Oil Corp. v. Bass, 283 U. S. 279.—U. S. Circuit 
Court of Appeals, Third Circuit, in Big Lake Oil Company 
v. D. B. Heiner, Collector. No. 5117. Oct. term, 1933. De- 
cision of U. S. District Court, West. Dist. of Penn., 2 Fed. 
Supp. 41, affirmed. 


Tax-exempt Income—“Public Officials” Construed.— 
Trustees of the Boston Elevated Railway Company are 
held to have been public officers of the State of Massachu- 
setts, and their salaries for 1926 to 1929 were exempt from 
Federal tax. Conceding that, judging by classical stand- 
ards, the operation of a street railway is not an essential 
governmental function, the trustees have greater powers 
than the operation of a street railway, being empowered 
to fix rates, and to declare deficits which, upon their de- 
cision, were collected by taxation.—U. S. Circuit Court of 
Appeals, First Circuit, in Leland Powers, Executor, et al. v. 
Commissioner of Internal Revenue. No. 2811. Oct. term, 
1933. Decision of Board of Tax Appeals, 26 BTA 1381, 
reversed. 


Tax Fraud Cases—Court Procedure.—In a trial for wil- 
fully failing to make an income tax return and for wilfully 
attempting to evade payment of income tax for the calen- 
dar year 1930, the indictment being full and specific, did 
not require enlargement by a bill of particulars. Refusal 
to grant a bill of particulars was within the Court’s dis- 
cretion. 

Where a special plea is filed contesting the jurisdiction of 
a court in a criminal prosecution for wilful failure to file 
an income tax return and pay the tax, the court may in its 
discretion deny a plea that the question of jurisdiction be 
decided in a separate trial, and the question may be de- 
cided by the jury in the main trial on the plea of not 
guilty. 

The question of the defendant’s residence for the pur- 
pose of determining venue in a criminal prosecution was 
properly left to the jury. 

On authority of Funk v. U. S., decided by the Supreme 
Court on Dec. 11, 1933, the Court holds that a wife is com- 
petent to testify for her husband in criminal trials in the 
courts of the United States. The Court's ruling in its 
previous decision in this case that she was not competent 
was based on decisions which were overruled by the Funk 
decision, rendered on the same day as the original decision 
herein. The Court, however, does not consider this ruling 
by the trial court as reversible error in this case as the 
defendant did not comply with the rule requiring quotation 
of the substance of the evidence which is claimed to have 
been wrongly excluded. Such quotation must be based 
upon the record, and the record did not show what she 
would have testified. “The absurdity of reversing the case 
without knowing this lies in the possibility that upon re- 
trial it may develop that the evidence itself was incom- 
petent or the witness would testify adversely or knows 
nothing.” The Court’s instruction to the jury relating to 
venue was not erroneous.—U. S. Circuit_Court of Appeals, 
Fifth Circuit, in Eldridge S. Price, alias Eldredge Price, alias 
Price E. Crawford v. United States of America. No. 7051. 


Transfer of Corporation Assets—Construction of Reor- 
ganization Provision—Transferee Tax Liability —Assets 
were transferred by the West Texas Refining & Develop- 
ment Co., petitioner, to the Col-Tex Co. in exchange for 
50 per cent of the latter company’s stock plus cash in an 
amount greater than the total profit resulting from the ex- 
change. The other half of the stock in the Col-Tex Co. 
was, in pursuance of the general plan, delivered to a third 
corporation. On this ground it was contended that the 
West Texas Co. owned all the stock immediately after the 
transfer as the other 50 per cent of the stock was not de- 
livered to the third corporation until 16 days later, and 
that no gain resulted from the transaction. The court 
holds that there was a disposition of the assets of the West 
Texas Co. for stock and cash and that viewing the whole 
transaction the West Texas Co. received only 50 per cent 
stock interest in the Col-Tex Co., and the transaction was 
a sale on which taxable gain was realized. 
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Even conceding, though not deciding, that a reorganiza- 
tion may have occurred, the court holds that the gain 
would still be taxable under Sec. 203 (e) (2) of the 1926 
Act, since the cash received (none of which was distributed 
to the stockholders) exceeded the profit, and therefore the 
entire profit was taxable. 


The Col-Tex Co. was not liable as transferee, under sec- 
tion 280 of the 1926 Act, for the 1926 taxes of the West 
Texas Co. by reason of the above transaction. Here, be- 
sides the stock of the Col-Tex Co. exchanged for assets 
of the West Texas Co., one-half the stock was sold to new 
stockholders. “The transfer of the assets in no wise 
prejudiced the claims of creditors of the West Texas Co., 
because full value was paid, and express and ample provi- 
sion was made for the payment of such claims. Under 
these circumstances, it is our opinion that no creditor, past 
or future, of the West Texas Co. had any right, legal or 
equitable, to assert his claim against the Col-Tex Co.”— 
U. S. Circuit Court of Appeals, Tenth Circuit, in West 
Texas Refining & Development Company, a corporation, 7. 
Commissioner of Internal Revenue. [No. 815.] Col-Tex Re- 
fining Company, a corporation, v. Commissioner of Internal 
Revenue. [No. 816.] Decision of Board of Tax Appeals, 
25 BTA 1254, affirmed as to the first issue and reversed 
as to the third issue. 


Transferee Tax Liability—Recovery is allowed of 1926 
taxes collected from the plaintiff as the alleged transferee 
of the assets of a corporation under the trust fund doctrine. 
In 1890 the Western Union Telegraph Co. had leased cer- 
tain property of the taxpayer corporation for 99 years, 
agreeing to pay a stated annual rental direct to the stock- 
holders of the taxpayer corporation. Although it is 
assumed that the income from the lease is taxable to the cor- 
poration under the revenue laws though paid direct to its 
stockholders, it does not follow that the stockholders are 
liable as transferees for the tax of the corporation. Trans- 
feree liability for taxes of a transferor is a product of munic- 
ipal law rather than of Federal statute. Under municipal 
law no liability exists where, as in this case, the plaintiff's 
right to the payments from Western Union Telegraph 
Company arose in 1890 when the lease was executed. 
U. S. Circuit Court of Appeals, Second Circuit, in Ben- 
jamin E. Harwood v. Robert O. Eaton, Collector of Internal 
Revenue. Decision of the U. S. District Court, Dist. of 
Conn., 59 Fed. (2d) 1009, affirmed. 


A lessee owning a part of the stock in-a lessor corpora- 
tion, and agreeing to pay, as rental, dividends to the lessor’s 
stockholders, did not become subject to transferee liability 
because it withheld from payments to the lessor an amount 
of dividends to which it would have been entitled on that 
part of the lessor’s stock owned by it. “Western Union 
cannot be at once both obligor and obligee; legal relations 
presuppose two juristic persons. * * * Only by the purest 
fictions can it be said that the lessee was liable to itself 
as a shareholder, or that it was a transferee of the lessor’s 
income to the extent that the annual rental was reduced 
by its ownership of shares.” 


In view of the above decision, the Court does not con- 
sider it necessary to decide whether or not the lessor re- 
ceived taxable income as to that portion of the dividends 
which the lessee withheld because of its ownership of the 
lessor’s stock.—U. Circuit Court of Appeals, Second 
Circuit, in The Western Union Telegraph Company, Peti- 
tioner, v. Commissioner of Internal Revenue, Respondent. 
Commissioner of Internal Revenue v. The Western Union 
Telegraph Company. The decision of the Board of Tax 
Appeals, 27 BTA 265, was reversed on the first issue. 


Waivers—Validity— Waivers executed by officers of a 
dissolved West Virginia corporation after expiration of 
the statutory period where such period expired after the 
dissolution of the corporation are valid. 


A waiver which is valid to revive a tax liability against 
a corporation after the statute has run is also valid against 
a transferee of such corporation. The transferee of the 
corporation assumed the liability since it received the 
assets. 


A waiver for 1915 and 1917 taxes executed after the 
passage of the 1924 Act is valid although the bar of the 
statute had fallen prior to the passage of the 1924 Act. 
McDonnell v. U. S., 288 U. S. 420, followed. 
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A waiver was not invalid where it was executed in re- 
sponse to a letter from the Commissioner stating that the 
statute had not expired although it had in fact expired. 
There was no evidence that the taxpayer in executing the 
waiver was induced or misled by the Commissioner. De- 
cided on authority of Fleitmann v. Burnet, 65 Fed. (2d) 178. 
—Court of Appeals of the District of Columbia in Guy T. 
Helvering, Commissioner of Internal Revenue, v. South Penn. 
Oil Company. No. 5708. Decision of Board of Tax Ap- 
peals, 20 BTA 1180, reversed. 


Legal-Accounting Problems Under the Ohio 
Foreign Corporation Act 
(Continued from page 49) 


Treasury shares are considered issued shares for 
taxation purposes. Cooley on Taxation, Vol. II, p. 
1763; 1917 O. A. G., Vol. IT, p. 1543. 

Shares subscribed but for which no certificates are 
issued present a more difficult problem. G. C. 8623-10 
provides that subscribers shall be deemed share- 
holders, but it does not follow that the shares for 
which they have subscribed are deemed then to have 
been issued for any purpose whatever. The Depart- 
ment of State has ruled that shares subscribed and 
for which payment in full has been received are 
issued for taxation purposes although the certificates 
have not been executed or delivered. 

In conclusion it may be said that the act has been 
in effect in its present form for but little more than 
two years and that none of the accounting questions 
arising under it and none of the rulings of the De- 
partment relative to such questions have yet been 
tested in the courts. It has been the aim of the 
department, however, to make such rulings as were 
necessary in order strictly to enforce the act without 
interfering in the slightest degree with the consti- 
tutional rights of any taxpayer. 
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Office Machines 


BURROUGHS 


Bookkeeping, Billing Machines Our Specialty 
Complete Installation, Year’s Free Service 
by Burroughs Factory Trained Men 


ACME ADDING MACHINE SERVICE & SALES CORP. 
320 BROADWAY WORTH 2-0519-20 
New YORK 


MIMEO SERVICE BUREAU 
132 Nassau Street, N. Y. 


BEEKMAN 3-2322 


Specializing in Rebuilt Duplicators and Supplies 


MANUFACTURERS 
MIMEO STENCIL FLUID—MIMEO TYPE CLEANER 


ELLIOTT-FISHER 
BOOKKEEPING anD BILLING MACHINES 
INSPECTION SERVICE—WE SELL, RENT AND OVERHAUL 


Triggs Accounting Machine Co. 


395 BROADWAY, NEW YORK TEL. CANAL 6-8390 


DUPLICATING MACHINE REPAIR COMPANY 
154 Nassau Street, New York 


Specializing in REBUILT MIMEOGRAPHS 
ALL MODELS—GUARANTEED 
PARTS and SUPPLIES 


Beekman 3-9455 


SAVE 30 TO 50 PER CENT 
ON GUARANTEED RECONDITIONED 


ADDING AND CALCULATING MACHINES 
ALL STANDARD MAKES 


GRAZE & SADLER, INC. 


—- ESTABLISHED 1920 — 
396 BROADWAY, NEW YORK CITY 


RENTALS REPAIRS 


TEL. CA6-1230 
MAINTENANCE 





DITTO DUPLICATORS FOR $30.00 COMPLETE 


We sell rebuilt Ditto Duplicators and a few other makes as good as 
new, at less than one third value. 


CLOTH OR FIBRE BACK GELATINE ROLLS to fit all Machines 
at equally low prices—plus quality. 
stablished 40 years in this business. 


Write or phone for particulars. 


THE AMERICAN DUPLICATOR CO. 
65-67 Wooster St., New York City Phone WAlker 5-7904-5 









































































































































































































































































































































































































































































































































Significant Decisions of the Board 
of Tax Appeals 


Banks in Liquidation—Corporate Status—Sale of Assets 
Distinguished from Reorganization.—(1) National bank 
which goes into voluntary liquidation continues to exist as 
a body corporate, capable of suing or being sued, until its 
affairs are completely settled. It is the proper party to 
bring a proceeding before the Board involving its tax 
liability. 

(2) Sale of corporate assets, and not a reorganization, 
took place when petitioner, a national bank, transferred 
all its assets to another national bank, and liquidated. 
Under the agreement the other bank assumed all liabilities 
of petitioner to its depositors and creditors and also agreed 
to pay petitioner a certain sum ($400,000) which repre- 
sented the total amount of petitioner’s capital, surplus and 
undivided profits, plus an agreed amount for good will. 
Petitioner had contended that it exchanged its assets for 
500 shares of stock in the other corporation plus $290,000 
cash, basing its contention on the fact that out of the 
$400,000 turned over by petitioner to its stockholders im- 
mediately after the transfer, $110,000 was, under agreement, 
used to acquire stock in the other corporation. The sale 
of assets and the purchase of the stock are held to have 
been separate transactions. Pinellas Ice & Cold Storage Co. 
v. Com., 287 U. S. 462, followed. 

(3) Gain resulted to petitioner from the sale of its assets 
for a sum which represented the total amount of its capital, 
surplus, and undivided profits, plus an agreed amount for 
goodwill, the gain being equal to the amount paid for the 
goodwill. March 1, 1913, value was not established on the 
basis of earnings where the average annual net earnings 
for the preceding five years were about 9 per cent of the 
average invested capital. Such a return is a reasonable 
one on the tangible assets, leaving nothing to apply on 
intangibles. Use of thumb rule of 5 per cent on deposits 
as a value for the 1913 goodwill value of a bank is not 
acceptable.—Central National Bank of Lincoln, Nebraska, v. 
Commissioner, Dec. 8354 [CCH]; Docket No. 59285. Smith 
dissents without written opinion. 


Community Property—Effect of Agreement for Transfer 
of Property from One Spouse to Another Upon Separation. 
—An agreement which merely provides for the transfer 
of property from one spouse to the other upon separation 
does not destroy the marital community composed of the 
parties thereto. The husband and wife, domiciled in Cali- 
fornia, were each taxable on one-half of the husband’s 
salary for 1929.—Mrs. Edna Smart Sherman v. Commissioner, 
Dec. 8331 [CCH]; Docket No. 65593. 


Deductions from Gross Income—Premiums Paid by a 
Corporation on Insurance Policies on the Life of Indi- 
vidual Employees.—Premiums paid in 1929 and 1930 on life 
insurance policies on the life of an individual, the principal 
personality of a corporation acting as sales agent of the 
petitioner, and on the life of an individual sales agent, 
petitioner or its subsidiary being the beneficiary in both 
cases, are not legal deductions from gross income, being 
held not to classify as “ordinary” expense: Furthermore 
the payments were held to have come within the inhibi- 
tions of Section 24 (a) (4) of the 1928 Act, the policies 
covering the lives of persons financially interested in the 
corporation.—Merrimac Hat Corp. v. Commissioner, Dec. 
8347 [CCH]; Docket Nos. 63831, 68184. 


Depletion of Oil Lands—Allowance to Lessee.—For the 
purpose of computing depletion allowance on a percenfage- 
of-income basis under section 114 (b) (3) of the 1928 Act, 
petitioner, lessee of oil lands, is entitled to include in its 
gross income from its oil property a bonus received for 
granting an exclusive right to drill for oil at depths below 
1,600 feet, where it appears that there was production from 
wells on the same property less than 1,600 feet deep 
(drilled by petitioner) and notwithstanding there were no 
producing wells of the greater depth (drilled by the sub- 
lessee). Taxpayer did not by any exclusive sublease of 
the right to drill to depths beyond 1,600 feet, create a new 
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“property” in the land below 1,600 feet, which property 
must stand on its own production in computing depletion, 
thereby depriving taxpayer of the right to include income 
from such new “property” in computing depletion under 
its original leases——Mascot Oil Co. v. Commissioner, Dec. 


8340 [CCH]; Docket No. 55997. 


Federal Estate Tax.—Gross “estate of a decedent who 
died in 1929 should not include property transferred in 
trust during his lifetime for the benefit of his wife, his 
three sons, and his grandchildren, no beneficial interest in 
either income or principal being retained, although power 
of revocation was reserved in the grantor, only with the 
consent, however, of all the beneficiaries except one trust 
company which was one of the trustees for certain minor 
children.—Edna T. Stevens, John P. Stevens, Jr., and Robert 
T. Stevens, Executors under the Last Will and Testament of 
John P. Stevens, Deceased, v. Commissioner, Dec. 8338 
[CCH]; Docket No. 68422. 


Joint Returns—Tax Collectible from Either Husband or 
Wife——When a joint return representing the combined 
gross income and deduction therefrom of husband and 
wife is duly filed, the election granted in section 51 of the 
Revenue Act of 1928 is exhausted, and the tax liability 
thereunder is a joint and several obligation of husband and 
wife and may be collected from either.- The wife is over- 
ruled in her contention that certain additional income was 
hers for 1929 and that therefore the Commissioner could 
not assert the deficiency against the estate of her deceased 
husband.—Frida Hellman Cole, Executrix, Estate of Louis M. 
Cole v. Commissioner, Dec. 8330 [CCH]; Docket No. 66237. 


Life Insurance Company — Depreciation Allowances — 
Deduction for “Deficiency Reserve” Required by New 
York State Law.—(1) Life insurance company is entitled 
to a reasonable allowance for depreciation upon furniture 
and fixtures used in the underwriting as well as the invest- 
ment department of its business. Lafayette Life Ins. Co., 
Dec. 7727, 26 BTA 946; Missouri State Life Ins. Co.,29 BTA 
(No. 74), Dec. 8298, followed. 

(2) The “separate liability” or “deficiency reserve” re- 
quired by Section 85 of the insurance statute of the State 
of New York is not a reserve required by law within con- 
templation of Section 245 (a) (2) of the Revenue Act of 
1926 and Section 203 (a) (2) of the Revenue Act of 1928 
and consequently not includible by petitioner in the total 
reserve upon which its deduction is computed under those 
sections. The separate liability directed by Section 85 to 
be set up under certain conditions neither increases nor 
decreases the legal reserve defined in Section 84. It is not 
a fund reserved from premiums that can or does meet 
maturing policy obligations—North American Reassurance 
Co. v. Commissioner, Dec. 8346 [CCH]; Docket Nos. 52674, 
60678. Smith, Trammell and Van Fossan. 


Stock Transactions—Basis for Computing Gain or Loss 
on Margin Accounts.—Where an individual trading on 
margin deposits with his broker a certificate for a given 
number of shares of a corporation as additional security, 
thereafter buys on margin a like number of shares of the 
same corporation and later sells one-half of the shares 
standing to his credit in the margin account, the basis for 
the computation of gain or loss upon such sale is the cost 
of the shares first acquired by the individual even though 
he instructed his broker to sell the shares last acquired. 
The “first in, first out” rule evidently was framed with 
especial reference to gains and losses in marginal transac- 
tions. Where shares are carried on margin it is impossible 
to earmark the particular shares.—Ralph H. Seelye v. Com- 
missioner, Dec. 8348 [CCH]; Docket No. 62952. 


Stock Transactions—‘Short” and “Long” Sales Distin- 
guished.—_Where taxpayers maintained with a_ broker 
“long” securities accounts in which each had, on October 
31, 1928, 500 shares of Electric Bond & Share Corporation 
stock, and in December of that year each sold, at three 
different times, 250 shares of the same stock, each time, 
within three days of the sale, purchasing 250 shares of the 
same stock, the sales are held to have been sales of stock 
held by the taxpayers, and not “short” sales of stock not 
yet acquired. Taxpayers’ contentions that each intended 
at all times to retain possession of the first-acquired 500 
shares, and that the sales were to be “short” sales to be 
covered by later purchases at a lower price, are not ac- 
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cepted, where the sales were not ordered as “short” sales, 
but were executed as “long” sales and so recorded on the 
broker’s books, though taxpayers may have intended them 
as “short” sales —James Cunningham v. Commissioner; Mar- 
jorie Cunningham v. Commissioner, Dec. 8353 [CCH]; 
Docket Nos. 52005, 52006. 


Testamentary Trusts—Status of Dividends Received 
While Stock Is Held as Corpus of Trust—Deductions in 
Determining Net Income of Trust.—(1) Where, after the 
death of the owner, stock is distributed by his executors 
to a trust created by his will, and thereafter, while the 
stock is held as part of the corpus of the trust, the trustees 
receive an extraordinary cash dividend, the portion of such 
dividend paid out of surplus of the corporation existing at 
the date of decedent’s death is not a return of capital to 
the trust, but a dividend and income within the revenue 
acts; and its character as such, for Federal tax purposes, 
is not affected by any rule of local law that portions of 
the dividend paid from existing surplus at the date of death 
must be held for the remainderman as corpus of the trust 
and may not be distributed to the life beneficiary. 


(2) Where a widow is entitled under the will of her de- 
ceased husband to part of the income of his estate for life, 
in lieu of her surviving spouse’s inheritance, payments 
made to her by the trustee under the will out of the income 
of the trust are deductible in computing the net income 
of the trust. On authority of Helvering v. Butterworth, 
decision of the United States Supreme Court, decided De- 
cember 11, 1933.—Ella P. Burdick, Trustee, Estate of Joel W. 
Burdick, Deceased, v. Commissioner; Union Trust Co. of 
Pittsburgh, Trustee, Estate of Joel W. Burdick, Deceased, v. 
Commissioner, Dec. 8355 [CCH]; Docket Nos. 46322, 61009. 


Trusts—Tax Liability Where Assignment Is Made of 
Income of a Trust.—That part of the income of a trust 
paid to petitioner’s assignees after assignment (held valid) 
of his right to receive the trust income is taxable to the 
assignees except such part as had been accumulated by the 
trustees prior to the execution of the assignments, such 
latter part being taxable to petitioner. The assignment was 
valid, whether or not seal was placed on the instrument, 
recitation in the assignment that it was under seal giving 
it the effect, under Massachusetts law, of a sealed instru- 
ment. The petitioner, under a trust established by the 
will of his father, had an equitable life interest therein 
consisting of the right to receive one-third of the income 
of the fund after the death of his mother, who died in 1921. 
On September 13, 1929, the petitioner “for valuable con- 
sideration” assigned to each of two daughters for life 
one-twelfth “of the income of the residuary trust under 
the will of Elisha P. Dodge [his father] accruing from 
September 1, 1929, to the date of my death.” Payments 
pursuant to the rights assigned were thereafter made by 
the trustees to the assignees, the first payment to each 
daughter on November 20, 1929, including $65.46 which 
had been collected by the trustees prior to the date of the 
assignments. Blaney, 13 BTA 1315, followed—Robert G. 
Dodge v. Commissioner, Dec. 8336 [CCH]; Docket Nos. 


63404, 70509. Sternhagen and Seawell dissent without written 
opinion. 


The States and the Power to Tax 
(Continued from page 54) _ 


evitably result in increased tak rates. It seems logi- 
cal, therefore, to conclude that the only reasonable 
and practical way out of the difficulty is for the state 
to protect the local taxpayer by means of legislation 
that would prohibit the raising of the local tax rate 
beyond a given point, except for a very short period 
of time, unless sanctioned by at least sixty percent 
of the people voting on the proposition.”® °° 


ain 

*It may be of interest to note how Italy has tried to solve this 
problem of state control of local tax rates. In the new tax code, 
Which went into operation in January, 1932, the communes are defi- 
nitely limited to the following sources of revenue: Certain articles of 
consumption, taxes on families, and local taxes on business enterprises. 
-ommunes and provinces are permitted to impose additional taxes on 
Owners of land already taxed by the Italian State, but the limits are 
set by the State code and can only be exceeded through the express 
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2. Limitations on bond issues. The rapid increase, 
and, in many instances, the alarming increase, in 
the public indebtedness ,of counties, townships, mu- 
nicipalities and school districts during the last quar- 
ter century emphasizes the necessity of some kind 
of control of the borrowing power of local political 
and administrative units. The problem of control 
is a two-fold one: (1) The determination of the 
source or kind of control; and (2) the determination 
of the most effective methods of control. 


In regard to the source of control we have three 
possibilities: (1) Absolute control by each local 
unit; (2) control by constitutional provisions; and 
(3) control centered in some state commission 
through legislative action. Absolute freedom of con- 
trol of public borrowing is theoretically indefensible 
from the standpoint of political science, and inequi- 
table and impracticable from the point of view of 
actual fiscal practice. A recent report of the State 
Tax Commission of New York affords factual 
evidence on this point: “If a municipal corporation 
overborrows, it may be argued, then let it take the 
consequences. This theory sounds plausible to some 
proponents of home rule, but the consequences of 
such a policy of laissez faire are often more far- 
reaching than expected. If a municipality becomes 
so overburdened with debt that it defaults on a bond 
issue, not only does it take the consequences but so 
do other municipalities in the state. The credit of 
the largest city depends in some degree on the finan- 
cial practices of perhaps even the smallest. Even 
if a city’s debt burden is small and it is meeting its 
obligations faithfully and punctually, if other cities 
around it become financially embarrassed, it cannot 
expect to maintain its high credit standing regardless 
of how well its finances are administered. Instances 
of this are legion. A municipal corporation 
has an interest in seeing that the finances of other 
municipalities are properly and legitimately adminis- 
tered, and for its own protection wants some sort of 
control exercised over the borrowing propensities of 
other communities and consequently must also ac- 
cept such control itself.” ** 





permission of the provincial council. Since the local tax levies are 
almost completely controlled by the podestas (mayors) of the com- 
munes and the prefects of the provinces, who in turn are appointed 
by the State Government, there is no longer any direct control of 
local taxation by the popular will. For a more extended review of 
Italian taxation, see the author’s translation and digest of the Italian 
code in the National Tax Bulletin for February, 1932. 


% In Great Britain, there seems to be no national control of local 
tax rates. In the 1925 Rating Act, the number of rating areas was 
diminished from 15,400 to 1,800. The county, or the borough, or the 
urban or rural district is the rating area. The general or consolidated 
rate (which corresponds to our total state, county, school district, and 
municipal rate) is made up of the general district rate, borough rate, 
and county council rate. For example, here is an actual local tax 
or rate bill sent to the author by a resident of the Urban District of 
Great Crosby in the suburbs of Liverpool. The Urban District Council 
fixed a rate of 3 shillings, 5.2 pence for purposes of meeting expenses 
of public health, highways, and sanitation services. The County Coun- 
cil added a rate of 10 shillings, 3.5 pence, which covered items such 
as education, health, police, etc. From the sum of the two rates (13 
shillings, 9.3 pence) was deducted the national exchequer grant of 2 
shillings, 11.3 pence, leaving 10 shillings, 10 pence, as the rate in the 
pound for each householder. The main point to be noted is that both 
the County Council and the Urban District Council were free to levy 
any sort of rate. Another important point may be noted, namely, 
that only property owners may serve on district or county councils or 
vote for members of these councils. 

Another interesting illustration is found in the case of Greater Lon- 
don. London is a County comprised of horoughs or cities. For ex- 
ample, the City or Borough Council of Westminster fixes a rate for 
municipal governmental affairs; to this is added the rate fixed by the 
London County Council; and to this is an added rate for the Metro- 
politan Police (fixed by the London County Council). 

31 Special Report of the State Tax Commission of New York: “‘Opera- 
tion of Debt and Tax Rate Limits in the State of New York,” F. R. 
Spangler, p. 16. ‘ 
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What we have said in regard to the use of the 
state constitution for restricting tax rates applies 
equally well to restrictions on the local borrowing 
power. The experience of those states that have 
adopted constitutional provisions for the restriction 
of public borrowing affords ample evidence of the 
futility of such measures. In the first place, a petty 
constitutional limitation may be entirely applicable 
to a given situation this year, but fail to meet the 
changed conditions of next year. As a consequence, 
the constitutional provision must either be amended 
or evaded. In the case of New York State, for ex- 
ample, the original debt limitation was placed in the 
constitution in 1884. Asa result of repeated amend- 
ments there is today a “veritable hodge-podge of 
cumbersome exemptions and exceptions” and the 
present constitutional provision “now covers many 
unrelated matters, and instead of being a constitu- 
tional guide, is a labyrinth of words and provisions 
in which the reader is lost.” *? 


If now we find that the state cannot grant com- 
plete local autonomy in the control of local public 
borrowing and if the state constitution is not the 
place for administrative control, we have only one 
choice left, namely, state control through some board 
or commission. The state tax commission should be 
best fitted to exercise such control. The chief objec- 
tion to conferring such power upon the state tax 
commission is that “the American states are ill 
equipped to act as control agencies.” ** Theoretically, 
at least, the answer to this objection is clear: The 
grant of comprehensive powers of control naturally 
involves the appointment of commissioners who are 
familiar with public finance and who will be free 
from partisan influence or prejudice. 


The chief object of state control should be the 
protection of present and future taxpayers. This can 
be accomplished through setting up standards of 
sound financing, through investigating the purpose 
for which bonds should be issued and the policy em: 
ployed in retiring them, and through insistence upon 
the adoption of adequate provisions for paying the 
debt at maturity.** If these principles should be 
rigidly observed and enforced, there would be little 
need of any arbitrary debt limitation at all. In fact. 
the chief difficulty in setting up a limitation is in find 
ing a suitable base for comparative measurement. 
The most commonly used base in the United States 
is the assessed value of real and personal property. 
While there is a difference of opinion as to the effec- 
tiveness of such a base, we are warranted in con- 
cluding that it has been far from satisfactory,** and 
that we might well reject this or any other basis for 
arbitrary limitation and substitute a combination of 


82 [bid., p. 18. 


33 Wylie Kirkpatrick, “Tax Control,” New Jersey Municipalities, Dec. 
1931, Jan. 1932 


*R. C. Atkinson, “Tax and Debt Limit Laws,” Proceedings of Nat. 
T. Assn. Conf. 1924—p. 153. 


% “As defective as assessed real estate valuations are, as a base, they 
nevertheless seem to be the most practical and effective to use, among 
those that have been given a fair trial in the establishment of a limit. 
Even after a base has been decided upon, an arbitrary percentage or 
ratio must be fixed, (which) further increases the possibility that in- 
justice will arise.” F. L. Snangler, Special Report New York Tax 
Commission, no. 5, 1932, p. 22. Per contra, see H. L. Lutz, Public 
Finance, p. 686, “The use of the assessed value of property as a cri- 
terion of the amount of debt that may be created has significantly 
failed, since the basis of valuation may be varied to meet the needs 
of the case.—A debt limit in relation to property means little unless 
it is comprehensive.” 
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state supervision of local borrowing, coupled with a 
reasonable amount of local autonomy in the approval 
of new bond issues. In the light of our discussion 
thus far, the problem seems to simmer down to this: 
The division of powers of local debt supervision be- 
tween the state tax commission and local authorities 
should be so devised as to permit the state commis- 
sion to pass on the necessity or advisability of every 
proposal for the increase of local indebtedness and 
at the same time to conserve the so-called right of 
home rule. The Indiana plan for debt control has 
been much in the limelight during recent years as 
an alleged successful solution of the problem. Ac- 
cording to this plan, the Indiana Tax Commission 
has authority, on petition of ten taxpayers, to review 
local proposals for bond issues, and to veto the issue 
if it finds good reason for doing so. Whether such 
a plan should be adopted without modification may 
be questioned, but there can be no question as to the 
necessity of some sort of state control along the 
lines suggested above. Certainly, no bond issues 
should be permitted unless a very substantial ma- 
jority of the voters favor the proposal; and no pro- 
posal for the issue of bonds should be permitted to 
be put to a vote of the people, unless the proposal 
shows clearly the purposes of the issue, the duration 
of the proposed debt, the probable increase in the tax 
rate to meet payments of interest and principal, and 
the definite provisions for the extinction of the debt. 


The fact must be emphasized, however, that no 
legislative restrictions can, of themselves, remedy 
the evils of excessive local tax burdens and high tax 
rates. An enlightened public opinion, created and 
directed by responsible business and civic groups and 
organizations must supplement legislative action; 
for, after all, the local community must to a large 
degree be master of its own fate in fiscal matters. 
The responsibility for a business-like conduct of pub- 
lic fiscal affairs belongs to the local community alone 
and not to the state. When every local community 
in the state becomes thoroughly aware of this funda- 
mental principle in local public finance and acts ac- 
cordingly, then and then only will the problem of 


complete and effective control of taxes and tax rates 
be solved.’? 


3% See Wylie Kilpatrick, “Tax Control,” New Jersey Municipalities, 

Dec. 1931 and Jan. 1932, for a criticism of the Indiana Plan. 
. * Great Britain has developed a system of control of local borrow- 
ing along lines similar to those suggested in this essay. The chief 
local borrowing authorities are the county and borough councils. Bor- 
rowing without the sanction of a State department is permitted only 
where the borrowing power is provided for in some local law. Under 
the 1929 Act of Parliament, there is no limit whatsoever, on the amount 
of local borrowing. Under recent Acts of Parliament, the control 
over local borrowing has been concentrated in the Minister of Health. 
“Even where the work is under the supervision of other Government 
departments such as the Board of Education in regard to schools, and 
the Minister of Transport in regard to roads, loans have generally 
to be sanctioned by the Minister of Health, the principal exceptions 
being that the Minister of Transport deals with loans for tramway, 
harbor, and light railway undertakings, and the Electricity Commis- 
Sioners with loans with regard to electricity undertakings, but in the 
last mentioned case there is an obligation to consult the Minister of 
—— (Royal Commission on Local Government, Minutes, vol. I, 
p. 57). 

The reasons for state control have been admirably summed up by 
Professor W. I. Jennings, in his “Principles of Local Government Law,” 
p. 187: “The National Treasury is in no way responsible (for local 
loans.) The loan is a purely local matter. But it becomes clear on 
urther examination that other local authorities are interested. If any 
local authority defaulted by failing to repay a loan, this would have 
a depressing effect on the market for all loans of a like nature. More- 
over the Exchequer is directly affected, for much of the local expendi- 
ture is met out of grants (from the national treasury.) If the finance 
of the local authority is unsound, much of this expenditure will be 
Sterile. Consequently, it is very rarely that a local authority can 
legally borrow money without the consent of the Minister of Health 
Or some other department of state.” 
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The conditions precedent to local loans in Great Britain are sub- 
stantially as follows: (1) The loan must have the consideration and 
approval of the local authority which is generally the County or Bor- 
ough Council. It will be noted in this connection that members of the 
Council must be property owners, which fact in itself guarantees careful 
consideration of any project for the expenditure of money. (2) The 
Government must be satisfied of the necessity or advisability of the 
scheme. The Minister of Health will generally hold a local enquiry 
to ascertain the wishes of the taxpayers, and a local enquiry must 
be held in cases where the indebtedness exceeds one year’s assessable 
value. The Minister must be satisfied that the particular works are 
needed, and that they are well and economically planned. The Minister 
is bound by no rules of procedure, but has almost absolute power in 
determining the extent and character of local expenditures. 

The author has made an extensive study of the working of this plan 
of control in all parts of England and Scotland, and has found no 
criticism of the plan on the part of local officials. On the other hand 
the plan has undoubtedly operated in the direction of caution and 
economy in all local expenditures as well as in public borrowing. 





Rulings of the Bureau of Internal Revenue 


Admissions Tax.—The M Benevolent Association, which 
pays sick benefits to its members in return for dues, is not 
a charitable organization. Admissions to entertainments 
for the benefit of such an organization are not exempt from 


tax.—S. T. 715, XIII-2-6594 (p. 12). 


Banks—Taxable Income.—Deposits relinquished to a 
bank to provide it with a surplus, with the understanding 
that the depositors should be repaid from dividends de- 
clared on the bank’s capital stock, are not taxable income 
to the bank.—I. T. 2745, XII-51-6567 (p. 2). 


Building and Loan Associations—Exemption from Taxa- 
tion—Exempt status under the 1928 and 1932 Acts of a 
building and loan association is not affected by reason of 
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advances or loans made on investment certificates issued 
by the association. Loans made in 1931 to persons who 
later in the year subscribed to stock should be treated as 
loans to members.—G. C. M. 12333, XII-51-6568 (p. 2). 


Compensation in the Form of “Post Allowances” Paid 
by United States to Employees in Foreign Service—Tax 
Liability —‘“ Post allowances” paid by the United States to 
certain officers and employees of the Foreign Service are in 
the nature of additional compensation, and are subject to 
Federal income tax. The allowances to such officers and 
employees for living quarters, including heat, fuel, and 
light, are not compensatory in character, and such allow- 
ances do not constitute income subject to Federal income 
tax.—G. C. M. 12300, XII-52-6575 (p. 2). 


Contributions to Salvation Army Deductible.—The Sal- 
vation Army is exempt from Federal income tax under 
Section 103 (6) of the Revenue Act of 1932 and the corre- 
sponding provisions of prior Revenue Acts. Contributions 
made to it by individuals are deductible by them in com- 
puting net income, subject to the limitation prescribed by 
Section 23 (n) of the Revenue Act of 1932 and the corre- 
sponding provisions of prior Revenue Acts.—lI. T. 2747, 
X 11-52-6576 (p. 3). 


Farmers’ Cooperative Associations—Exemption Where 
Groceries Are Bought for Farmer Patrons.—The term 
“supplies and equipment” as used in Section 103 (12) of 
the Revenue Act of 1932 and corresponding sections of 
prior Revenue Acts, with the exception of the Revenue 
Act of 1918, includes groceries and all other goods and 
merchandise used by a farmer in the operation and main- 
tenance of a farm or the farmer’s household. A farmer’s 
cooperative association which purchases such supplies or 
equipment will not by reason of that fact be denied exemp- 
tion, provided the value of such purchases for nonmembers 
does not exceed the value of such purchases for members, 
and provided the value of the purchases made for persons 
who are neither members nor producers does not exceed 
15 per cent of the value of all its purchases——I. T. 2748, 
X 11-52-6577 (p. 5). 


Interest on Bonds Secured by a Mortgage on Property 
Which Was Executed Prior to Purchase of the Property 
by a Municipality—Where a municipality purchases prop- 
erty subject to a mortgage executed to secure an issue of 
bonds, there being no provision in the bonds which re- 
leases the original debtor corporation from liability, the 
interest on such bonds is not exempt from Federal income 
tax.—G. C. M. 12420, XIII-2-6590 (p. 2). 


Partnerships.—Partnerships within the meaning of Sec- 
tion 1111 (a) (3) of the 1932 Act are held to have been 
constituted by coownerships of certain oil and gas leases 


and the development of the property of the coowners.— 
I. T. 2749, XIII-1-6583 (p. 2). 


Reorganization.—Where the stock of a subsidiary cor- 
poration was acquired for cash, the mere liquidation of the 
subsidiary and the taking over of its properties by the 
parent company does not constitute a reorganization. 
Accordingly, in all such cases, except the case of the liq- 
uidation of a subsidiary during a consolidated return period 
which comes within the purview of Regulations 75 and 78 
(Article 37(a)), gains resulting from the transaction 
should be taxed and losses sustained should be allowed 
as deductions from gross income, subject to adjustment on 
account of the subsidiary’s losses used in consolidated re- 
turns to offset the parent company’s income as indicated in 
General Counsel’s Memorandum 11676 (C. B. XII-1, 75). 
The basis of the assets received by the parent company, 
for purposes of depletion and depreciation, is the fair mar- 
ket value of such assets on the date received by the parent 
company.—G. C. M. 12581, XIIT-1-6584 (p. 4). 


Stamp Tax on Transfers of Stock That Is Community 
Property.—Transfer of one-half interest in stock (part of 
community property in Louisiana husband’s estate) from 
name of deceased husband to his widow is one effected 
wholly by operation of law and is not taxable.—Ruling in 
letter to a Louisiana bank, dated Dec. 27, 1933, and signed 
by Adelbert Christy, Acting Deputy Commissioner (sym- 
bols MT:ST:WLM). ; 
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Trusts—Tax Liability Incurred in Creation of Irrevo- 
cable Trust, with Income to Grantor for Life and Remain- 
der to Another Person—Gift Tax and Estate Tax.—Creation 
of irrevocable trust, with income to grantor for life and 
remainder to another person, incurs gift tax and constitutes 
transfer subject to estate tax at death of grantor, credit 
for the gift tax paid being allowable against the estate tax. 
—Ruling by Acting Deputy Commissioner Adelbert 
Christy, sent by telegram, dated Dec. 9, 1933, to C. E. 
Kimball, Trust Officer, Chemical Bank & Trust Company, 
New York. 


Amendments of Regulations 
Gasoline Tax 


Following is the text of Treasury Decision 4414, 
dated December 19, 1933, amending Article 47, Reg- 
ulations 44 in harmony with the reduced Federal 
gasoline tax rate effected by the President’s procla- 
mation of the repeal of the Eighteenth Amendment 
[Changes are indicated by italics] : 

Pursuant to the provisions of Section 217(a) of the Na- 
tional Industrial Recovery Act, the President on December 
5, 1933, proclaimed December 5, 1933, as the date of the 
repeal of the eighteenth amendment to the Constitution. 
Under section 217(b) of the National Industrial Recovery 
Act the proclamation of the President affects the applica- 
tion of the tax on gasoline imposed by Section 617(a) of 
the Revenue Act of 1932, as amended by Section 211(a) 
of the National Industrial Recovery Act, by reducing the 


rate, effective January 1, 1934, from 1% cents a gallon to 
1 cent a gallon. 


Article 47 of Regulations 44, approved June 18, 1932, as 
amended by Treasury Decision 4400, approved October 26, 
1933, is amended to read as follows: 


Art. 47. Rate of Tax.—The tax is payable by the importer, or by 
a producer, (1) at the rate of 1 cent a gallon on all sales made prior 
to June 17, 1933, and subsequent to December 31, 1933, and (2) at the 
rate of 1% cents a gallon on all sales made during the period June 17, 
1933, to December 31, 1933, both dates inclusive. 


Excessive Federal Taxation of Corporations 
—Its Bearings and Results 


(Continued from page 46) 


from the depression. A grave deterrent to the re- 
covery of confidence and initiative is the low present 
level of corporate securities. The solvency of numer- 
ous banks, insurance companies and similar institu- 
tions is threatened by the same factor. The 
maintenance of the present excessive burden of cor- 
porate taxation, and even more the threat of further 
increases in that burden, tend to perpetuate the pres- 
ent low price level of both stocks and second-grade 
bonds, and it is believed that nothing would operate 
more surely to restore values in this field, and with 
them general confidence in the future of business, 
than the elimination of the increased income tax rates 
of the Revenue Act of 1932 and the emergency taxes 
of the N.I.R.A. when those statutory provisions ex- 
pire following the repeal of the Eighteenth Amend- 
ment. With respect to the latter, business was 
encouraged to assume, by the limitations in the law 
itself, that those taxes constituted a temporary ex- 
pedient and would end with prohibition. 

It may be objected that, even admitting that heavy 
corporation income taxes are essentially illogical, for 
substantially the reasons given herein, that tax bur- 
den has now been, to use the technical phrase, “capi- 
talized”; in other words, that the market value of 
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corporate stocks has been decreased sufficiently to 
offset that burden, just as the market value of real 
estate has been adjusted to the excessive tax burden 
generally imposed locally upon real estate. This 
may be true with respect to what may be considered 
the normal burden of the Federal income tax—say a 
rate of 10 per cent or 12 per cent—but it is probably 
not yet true of the special burdens imposed by the 
N.I.R.A. and probably not true of the increase in 
rate from 12 per cent to 1334 per cent embodied in 
the Revenue Act of 1932, all of which owners of 
corporate securities presumably hope, at least, are 
temporary burdens to be relaxed at the earliest pos- 
sible opportunity. Furthermore, so far as these spe- 
cial burdens have been “capitalized” by a fall in the 
value of corporate securities it is suggested that such 
capitalization has been a substantial factor in deep- 
ening the depression and that its elimination by ac- 
tion of the impending session of Congress would 
constitute an important factor for recovery. 


Budgets and Budgetary Control 
(Continued from page 60) 


economy move, abolished the Bureau, but transferred 
all duties to the State Printer. 


The Division of Personnel and Organization, 
which controls the personnel of the state, is likewise 
a division of the Department of Finance. This divi- 
sion requires the approval of the Division of Budgets 
and Accounts of the budgetary provision for contem- 
plated increases in salaries and in the number of 
personnel. The effectiveness of this budgetary con- 
trol has been amply demonstrated in the past. How- 
ever, the directness of control and improved efficiency 
has recently been increased through the better or- 
ganization of the Division of Personnel. 

One of the features of California’s personnel ad- 
ministration developed as an absolute check on every 
employee and every existing and new position, is 
the new system of code number control which -was 
put into operation in 1931. So far as we know, no 
other state has adopted anything comparable to this 
new idea of controlling the employment of personnel 
so that budgetary provisions shall be strictly adhered 
to. This system, which at the direction of the Di- 
rector of Finance was devised by Mr. T. H. Mugford, 
a member of the staff of the Division of Budgets 
ana Accounts of the State Department of Finance, 
gives a dual control over personnel employment and 
budgetary expenditures. : 


Every position in the State of California has been 
assigned an established position code number. The 
code numbers are made up of a digit, a letter, and 
one or two digits following the letter, indicating the 
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classification, function, and title of position. The 
number of such positions within the particular classi- 
fication, function, and title, is indicated by a digit 
following a period after the first part of the code 
number. For example, the number 1B2.7 is defined 
as follows: the digit before the letter indicates the 
major classification, such as administration, exami- 
nation, or investigation; the letter indicates the 
functions, such as clerical and office, supervision, 
accounting, etc.; the digit following the letter indi- 
cates the title of the position, such as stenographer, 
clerk, telephone operator, etc.; the digit to the right 
of the period provides the individual identifying 
number of each of a number of similar positions. 
Thus 1B2.7 indicates that the position in question is 
one of seven stenographers used in the administra- 
tion, clerical and office service of a given state 
agency. 

Each payroll, when submitted to the Division of 
Personnel and Organization, must show the code 
number of the established position occupied by each 
employee listed on the payroll. The establishing of 
each position and the assignment of the code num- 
bers are approved by the Division of Budgets and 
Accounts in each fiscal year budget. 

The creation of new positions must first be ap- 
proved by the Division of Budgets and Accounts 
and a code number assigned to such new position. 
All requests for the establishment of a new position 
are carefully scrutinized to ascertain whether there 
is an actual need for the establishment of such posi- 
tion. In the short time that the system has been in 
operation there has been a material saving in pre- 
venting the employment of extra personnel by 
rearranging the work of the existing position in the 
particular agency concerned. Heretofore, there has 
been no check upon the number of persons which 
might be employed by any state agency, the limit 
being only the amount of money set aside in the 
budget for salaries and wages. State agencies having 
made a saving in the early part of the fiscal year 
often would employ unnecessary personnel simply 
because there was money available to do so. 

One source of a large saving of state finances has 
been the elimination of employment of temporary 
help during vacation periods by insisting that the 
work of the employee on vacation be carried on by 
the regular personnel. The new system, which has 
been in operation since January, 1931, has amply 
proved its worth. It has effected saving of many 
thousands of dollars which were heretofore expended 
because of the lack of proper budgetary supervision. 
We recommend this device for your consideration 
and criticism. 


Another aid to budgetary control is found in the 
body called the Board of Control. This body is 
composed of the Director of Finance, as chairman, 
the Chief of the Division of Service and Supply, who 
is a member of the Department of Finance appointed 
by the Governor, and the State Controller (an elected 
officer). This body prescribes rules and regulations 
regarding the presentation of claims for payment. 
Many of these rules, such as those applying to ex- 
pense accounts, airplane travel, and accounting pro- 
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cedure, have a most direct bearing upon budgetary 
control. 


Not the least important element of budgetary con- 
trol is the necessity for prompt and intelligent infor- 
mation concerning the financial condition and 
transactions of the spending agencies. A monthly 
budget report, along with other financial accounting 
reports, is required from each agency. This report 
shows the unencumbered balances in the budget 
allotments for each quarter and the amount and seg- 
regation of outstanding unpaid incumbrances. 
Through these reports, any irregularities, any im- 
pending distress, any necessary adjustments are 
indicated and are at once followed up. 


The budgetary records are made an integral part 
of the uniform accounting system of the state. Each 
spending agency is audited at least once a year by 
the staff of the Division of Budgets and Accounts. 
It is the aim of the Division to make these audits not 
only for the purpose of discovering and correcting 
deviations from the straight and narrow path in the 
custody of funds and in accounting procedure, but 
also as a means of furnishing the Director of Finance 
with first-hand, impartial information regarding the 
activities of each agency. This information has 
proved to be of great value to the Director in making 
decisions in regard to the budget and financial pro- 
gram for the several departments of the state service. 


In addition to the regular audits, from time to time, 
following instructions of the Director of Finance or 
on the initiative of one of his lieutenants, a special 
study or survey is made of some particular depart- 
ment where it is felt this might disclose information 
of value. Sometimes an indication comes from the 
purchase orders that such an investigation would 
yield results. At other times, the indication comes 
from the Division of Personnel, or, perhaps, the 
department head or one of his subordinates makes 
a request for a survey. A number of these special 
surveys have resulted in better budgetary control, 
better financial arrangements and better relationships. 


I have already pointed out to you the general pro- 
gram of budgetary control and I have indicated spe- 
cifically additional budgetary control measures of 
materials through the purchasing department, and 
of personnel through the Division of Personnel. A 
further aid to budgetary control affecting both mate- 
rial, services and quarters is provided through the 
requirement that the Director of Finance must ap- 
prove all contracts. This has been demonstrated to 
be a very effective control method. 


The control of material already owned by the state 
and in the several departments and agencies is exer- 
cised through the functioning of a property auditor 
and a property record system in the Department of 
Finance. This work was reorganized in 1931 and its 
value has been increased as the result of this reor- 
ganization having become effective. This continu- 
ous audit of property and the control of property is 
of real importance in the budgetary control affecting 
material. Without it there would be a weakness and, 
undoubtedly, many unnecessary expenditures for 
material which can be avoided through the proper 
functioning of this office. 
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California State Budget Subject to Constant 
Improvement 


The California State budget and budgetary control 
is not perfect; it is subject to continuous evolution. 
It is the plan of the Division of Budgets and Ac- 
counts during the ensuing biennium to carry on a 
program begun in 1931 to even more closely coordi- 
nate the auditing function with the budgeting func- 
tion so that throughout the next two years, as audits 
are being made, data which will have a bearing on 
the next budget will be compiled and classified for 
each of the spending agencies. In this connection, 
more complete and intelligent statistics will be com- 
piled to produce a better indication of the quality 
and quantity of the service rendered by each agency. 
The routine of adjusting original budget requests to 
the allotments allowed by the Director of Finance 
will be improved so as to eliminate duplications and 
to insure greater accuracy. 

During the last biennium the Department endeav- 
ored to work out a number of additional yardsticks 
for measuring the cost of service of the several func- 
tions of the state. While much was accomplished, 
much more must be done. We have many yard- 
sticks now and many indications for measuring the 
cost of service to be used in building the budget. 
However, in some instances there are many differ- 
ences of opinion. Additional accurate measures pos- 
sible of development will be of real assistance in 
budget-making. 

There is almost universal complaint in budget 
making that not enough time is left to give full and 
necessary consideration to the expenditure plan. 
The Department of Finance completed budget hear- 
ings much earlier in 1932 than was possible in the 
past biennium and obviated much of the rush work; 
however, the very nature of a budget requires work 
under pressure, for its preparation should be as near 
to date of adoption as possible, so as to secure as 
late estimates of expenditures and revenues as can 
be secured. It is evident that rush work prevents, 
in many instances, the best results. In fact, the 
budgets for the 1931-33 and 1933-35 bienniums: had 
not appeared in their revised editions before the 
Director of Finance and his staff had begun to make 
notes for improvements in the next budget. 


California State Budget Effective 


We have demonstrated conclusively in California 
that the state executive budget with adequate budg- 
etary control is the only reasonable and common- 
sense method for controlling state expenditures. I 
have indicated the constitutional provision under 
which we operate, and the statutory provisions which 
provide for budgetary administration and control. 
I have indicated the character of our budget docu- 
ment and the method of functioning it. In consider- 
able detail I have outlined the budgetary procedure 
and the budgetary control aids peculiar to Cali- 
fornia. The State of California has been used as an 
example of what can be done, for I proudly claim 
that the state in its budget document, in its budget 
procedure, and in its budgetary control, stands 
amongst the states of highest rank in this regard. 
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Our financial program in the budget and special 
appropriations, made effective during this period of 
depression, while holding our expenditures to a seven 
per cent increase for the 1931-1933 biennium as com- 
pared to a twenty-one per cent for previous bien- 
niums since the adoption of the executive budget and 
yet providing for the continuance of the normal serv- 
ices of the state in a reasonable and business-like 
program, is a concrete demonstration of the efficacy 
of our budgetary method. 


The securing of a saving of approximately four 
million dollars inside appropriations during the 
course of the biennium is an ample demonstration 
of the effectiveness of budgetary control and the pos- 
sibility of the force of an executive budget if per- 
mitted to function properly. The effectiveness of the 
executive budget was demonstrated in the budget 
prepared for the 1933-1935 biennium, wherein the 
Governor recommended in part one of the budget for 
appropriations under budgetary control of the Chief 
Executive reductions 22.29 per cent below the previ- 
ous biennium. Further recommendations were made 
by the Governor in the budget which would have 
made possible the balancing of the budget for this 
biennium without the imposition of any additional 
taxes; however, the existence of fixed charges con- 
trolled in part solely by the Legislature and in part 
solely by the people made it impossible to make these 
recommendations effective. Had they been sub- 
jected to full budgetary control, it is quite conceiv- 
able that these results might have been secured. 
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This brings up the question of desirability of having 
all charges of State government subject to budgetary 
control, which, in turn, is subject to the approval of 
the Legislature. 


The history of the present depression has, I be- 
lieve, amply demonstrated this desirability, for, in 
California, and almost every other state in the Union, 
we find divisions of government supported through 
fixed charges and fixed appropriations, particularly 
highways and schools continuing to make expendi- 
tures as extravagant and elaborate as they did in 
flush times before the taxpayer suffered the pains of 
depression. Here in California, had we economized 
in highways and schools as drastically as we have 
economized in other branches of State Government, 
we would have needed no new taxes, no increase in 
taxes, although we would have required the schools 
to economize in both State appropriations and in 
local taxes in the same degree that the State Gov- 
ernment itself economized in the controllable ex- 
penditures of the State. 


I wish to reiterate that—in order to make a budget 
effective you must not only have a properly prepared 
and well considered budget which includes every 
state expenditure, both for maintenance and capital 
outlay, but you must also have the means of func- 
tioning this budget through the exercise of budgetary 
control and those other essential aids which put the 
budget into effect and keep it constantly the operat- 
ing and business plan for the State. The primary 
requirement for success in budgeting and budgetary 
control is a loyal and efficient staff throughout the 
department responsible for the formation of the 
budget and budgetary control. 





Budget and Budgetary Control Desirable for All 
Governmental Units 


The essentials of the budget and budgetary pro- 
cedure pointed out as desirable for the state are 
desirable for every governmental unit, it being neces- 
sary, however, to make modifications so that they 

may apply to a particular governmental unit in ac- 
cordance with its size and volume of its spending 
program. 


State Tax Legislation, 1933 
(Continued from page 68) 


Ch. 107 also provides that property must be assessed 
at actual market value. California’s constitutional 
amendment, Ch. 63,*° requires local assessments at 
full cash value. By Oregon Ch. 142, the usefulness 
of property under normal conditions is to be con- 
sidered in ascertaining true cash value. The basis 
of assessment on Minnesota homesteads valued at less 
than $4,000. is reduced by Ch. 359 from 3314 per cent 
to 20 per cent in the case of rural homesteads and 
from 40 per cent to 25 per cent for city property. 
Kansas Ch. 323 requested the tax commission to re- 
duce the assessed value of all real property and im- 
provements approximately 20 per cent below 1932 
valuations and to cause such new valuation to be 
carried on the rolls for 1933. Pursuant to this act, 
a 1624 per cent reduction was effected. Another 


* Ratified. 
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Kansas act, Ch. 307, empowers the tax commission 
to make general increases or decreases in real prop- 
erty assessments when there has been an unequal 
advance or decline in real property values as com- 
pared with personal property values. 


A reassessment is provided for by another Cali- 
fornia constitutional amendment, Ch. 84,*° of two 
Southern California counties damaged in the recent 
earthquake. By Idaho Ch. 140, the state board of 
equalization may compel assessors to place omitted 
property on the rolls and compel reassessment of 
property improperly assessed. Montana H. B. 165 
empowers county boards of equalization to raise or 
lower valuations of all property of a certain class 
when improperly assessed. California Ch. 501 pro- 
vides for the assessment and equalization of omitted 
property. 

The power to equalize personal property valuations 
as well as those for real property is given to the state 
board of equalization by Nebraska Ch. 129. Nevada 
Ch. 176 eliminates county assessors as part of the 
state board of equalization. Hereafter, the tax com- 
mission alone will constitute the board. Under West 
Virginia H. B. 554, appeals from assessments of local 
officials will be taken to county courts rather than 


to boards of review and equalization which are 
abolished. 


Taxes on Intangible Property 


Texas p. 990%? is a constitutional amendment 
allowing classification of personal property. Arizona 
Ist Ex. Ch. 16** classifies intangibles with rates 
ranging from one mill to three mills except for bank 
stock from which twelve mills will be exacted. Ne- 
braska Ch. 156 rewrites the intangible tax law by 
taxing banks at ten mills instead of 8 mills, money 
at five mills instead of two and one-half mills, and 
all other intangibles at regular personal property 
rates. Ohio, by S. B. 30,*° revises its tax on intangi- 
ble property. Revenue from intangibles, financial 
institutions, insurance companies, public utilities, 
and intercounty corporations shall go for school pur- 
poses. The act prevents the declaring of a nominal 
dividend in order to defeat the tax on unproductive 
investments. Indiana Ch. 81 °° levies a tax of five 
cents per $20 on intangibles. New Mexico Ch. 107, 
apparently for the purpose of causing a discontinu- 
ance of the practice of not assessing intangibles, 


definitely brings them within the terms of the 
statute. 


Exemptions 


All personal property is exempted from state and 
local taxes by New York Ch. 470. New Jersey 
Ch. 165 omits all cash on hand and deposits, and 
Pennsylvania No. 40 frees interest bearing bank ac- 
counts from the local four mill personal property 


_— 


“ Ratified. 

* Ratified. 

* Unconstitutional, Shattuck et al. v. Murphy et al., Superior Court 
of Yavapayi County, September 1, 1933. 

° Distribution features not unconstitutional, City of Cleveland v. 
Zangerle, Supreme Court of Ohio, July 12, 1933. 

* Not unconstitutional in decisions of Superior Court of Delaware 
County and Circuit Court of Huntington County. Unconstitutional in 
decision of Superior Court of St. Joseph County. 
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levy.“ Texas p. 990° is a constitutional amend- 
ment exempting residence homesteads up to $3,000. 
A similar proposal in Florida, H. J. R. 20,5? would 
exempt them up to $5,000. North Dakota Ch. 256 
exempts personal property of the head of a family 
if the total property does not exceed $100 and the 
total annual income is under $600. West Virginia 
H. B. 408 exempts household goods having a value 
not exceeding $200, but omits a provision for deduct- 
ing debts in valuing intangibles. Household radios 
and phonographs will not be taxed under Wisconsin 
Ch. 270. Motor vehicles of farmers, mechanics, and 
artisans not exceeding $200 in value will not be 
taxed under Idaho Ch. 97. Utah 2nd Ex. Ch. 15 
allows a limited credit against taxes due when a tax- 
payer furnishes housing facilities to destitute fam- 
ilies. By Michigan No. 243, the exemption to home- 
steads of veterans is limited to those veterans at 
least fifty years old. Delaware H. B. 90 exempts the 
property of the American Legion. Alabama No. 16 
repeals the one year limitation during which cotton 
and other agricultural products will be exempt in 
the hands of the producer, his landlord, or a coopera- 
tive association. The tax exemption to Wyoming 
sugar factories is abolished by Ch. 127. Maine 
Ch. 258 denies exemption to summer camps from 
which a profit is derived. Minnesota Ch. 444 is 
a proposed constitutional amendment which would 

50a The Act of December 22, 1933, Ch. 19, S. B. No. 17, amending the 
Act of June 17, 1913, P. L. 507, Sec. 17, also exempts such accounts 
aa tax.—Epb. Nore. 


52 Pending. 
53 Pending. 
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restrict exemptions of educational property to that months. Such collectors are to apply the rents, 
used for housing and instruction. A Minnesota reso- issues, and income to the payment of taxes due. 
lution, No. 24, memorializes Congress to propose a New Jersey at its extra sessions also adopted a law 
constitutional amendment to forbid the exemption of similar to that of Illinois. Iowa Ch. 181 provides for 
securities. applying part of the proceeds in mortgage foreclo- 

Collection of Taxes sure actions to the payment of certain taxes. By IIli- 
nois p. 912, persons desiring to object to real estate 
taxes must pay seventy-five per cent of the taxes 
under protest. California Ch. 437 forbids the collec- 
tion of taxes by suit, and Missouri p. 425 does away 
with the necessity of suit in order to sell property 
for taxes. Purchasers of tracts other than home- 
steads under the foregoing Missouri law are entitled 
to possession after one year unless the owners or 
occupants agree to pay rent. The act also allows 
redemption after two years; formerly, there was no 
statutory right of redemption in Missouri. Maine 
Ch. 244 provides an alternative method of enforcing 
tax liens by making such liens a mortgage in favor 
of the town prior to all other mortgages and liens. 
New Mexico Ch. 171 °° does away with delinquent 
tax collectors and the use of lien certificates. Here- 
after, property will be sold after notice and a tax 
sale certificate given which is redeemable within two 
years. Provision for compromise is made by Nevada 
Ch. 171, New Jersey Ch. 70, and Pennsylvania 









Amendments to collection laws give evidence of 
efforts to entice wilful delinquents into paying taxes 
and at the same time give relief to worthy individuals 
unable to meet their law-made duties to support the 
government. Some of the devices used to accomplish 
this end are as follows *™*: (1) Extending time for 
paying certain 1932-1933 taxes; (2) Waiving or re- 
ducing penalties on taxes already delinquent; 
(3) Postponing tax sales; (4) Extending period of 
redemption on property already sold; (5) Permitting 
payment of delinquent taxes in instalments over a 
period of years; (6) Permitting or increasing instal- 
ments in which current taxes may be paid; (7) Per- 
mitting payment of current taxes; (8) Permitting 
payment in bonds, etc. of the taxing unit; (9) Allow- 
ing a discount for prompt or advance payment; 
(10) Reducing interest on taxes hereafter delinquent ; 
(11) Reducing penalty on taxes hereafter delin- 
quent; (12) Extending the period of redemption from 


































future sales for delinquent taxes; (13) Reduces in- No. 229. 
terest or penalties for redemption from future tax — . : 
i at The principal results of the legislatures’ efforts to 
Gre ofthe most interesting 1933 tax laws is that faleve property of its burden resulted in new rat 
of Illinois p. 873. This law, enacted largely to meet : 8 rae ; ti 
cuit? Sal . ae in two states, constitutional proposals to exempt 
the situation existing in Cook County, permits the Reuse ts tee deel aed we Sod of cullictte, 
designation of county collectors as receivers for in- ‘ ae ee — 


relief in nearly all states. 


come producing property delinquent more than six 


‘For tabular summary, see Appendix C, page 94. 





55 Not suspended by filing of referendum petition. Todd v. Tierney, 
Supreme Court of New Mexico, November 4, 1933. 








Appendix A 
GROSS SALES OR GROSS INCOME TAXES * 
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5 HERE AR A (Levies sales tax on chain stores.) 


* Subsequent to the writing of this paper a 1% per cent retail sales tax was adopted in Oregon. It applies to utilities. A Missouri bill, signed 
January 15, 1934, makes a % of 1 per cent levy on certain utilities and adnissions. 












® Expires March 1, 1935. e Rejected on referendum. 
b 2% after Tune 30, 1935. f Determined by sales volume. 
¢ Expires Tune 30, 1935. * Expires July 31, 1935. 


4 Expires June 30, 1934. 











To give a complete picture of the status of sales taxes generallv, it may be said that Connecticut has a tax on un- 
incorporated manufacturers and merchants (G. S. 1930, Sec. 1340-1351); Delaware a tax on manufacturers and merchants 
(R. C. 1915. Sec. 196, Laws 1917, Ch. 11, 1919 Ch. 23); Kentucky a tax on retail sales (Acts 1930, Ch. 149); Mississipp! 
a tax on wholesalers, retailers, manufacturers, utilities, personal services, etc. (Laws 1932, Chs. 90, 91); Pennsvlvania a 
tax on business transacted by wholesalers and retailers (West’s Statutes 1920, Sec. 14727-14729, Laws 1929, p. 1709); and 
Virginia a tax on merchants’ purchases (Tax Code 1930, Sec. 188). 
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Appendix B 
LIQUOR TAXES 







Rates per 31 
gallon barrel 
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telling what a merger or consolidation is. Another 
omission is the provision in the present law as to 
nonrecognition of gain in the case of a shareholder 
receiving a distribution of securities acquired by a 
corporation in reorganization without surrender of 
any of his shares in the corporation. It is provided 
in the bill, however, that in case of nonrecognition 
f gain under prior law, the subsequent basis of the 
securities shall be the same as is provided in such 
prior laws. The term “a party to a reorganization” 
includes a corporation resulting from a reorganiza- 
tion. Under present law, it is defined further as in- 
cluding “both corporations in the case of an 
acquisition by one corporation of at least a majority 
of the voting stock and at least a majority of the 
total number of shares of all other classes of stock 
of another corporation.” 
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of the District of Columbia Bar and of the Bar of the Supreme 
Court of the United States; including a Treatise on the 
Statutes, the Rulings of Internal Revenue Officials, the De- 
cisions of the Courts, and the United States Board of Tax 
Appeals with Rules of Practice, Procedure, Evidence, and 
Forms; also Chapter on Minimizing Taxes and Tax Avoid- 
ance. 


What others say of it: 

James B. Archer, formerly President of the D. C. Bar 
Association and formerly Special Assistant to the U. S. 
Attorney General: “It is a masterful work on Income, 
Estate and Excise Tax Law and Procedure by a practitioner 
of many years experience.” 

Frank J. Ehrhardt, formerly Special Assistant to the 
Attorney General: ‘Your work is the greatest in the Tax 
Field. It saves time of the busy Tax Counsel in the prepa- 
ration of a Brief, or an Argument, or an Opinion on any 
question pertaining to Income, Estate, Gift, or Excise Taxes. 
It is a Money-saver to the Taxpayer and a Time-saver to 
Counsel.” 

Charles F. Sanford, Attorney: “It is an outstanding ex- 
position of Income, Estate, Gift and Excise Tax Law and 
Procedure. As a compendium for professional use, and as a 
readable document for the layman, it will adorn any library.” 


In one Volume of 656 pages, bound in Fabrikoid, price 
$10.00. Order your copy now from 
















Dubious Loss Transactions 


The bill disallows losses from sales to a member of the 
amily, and likewise closes another important tax leak by 
disallowing losses on sales between a corporation and a 
Stockholder, where the stockholder, including his family, 
Owns more than 50 per cent of the voting stock. The 
term “family” is defined as meaning brother and sister 
(whole or half blood relationship) spouse, ancestors and 
lineal descendants. 

Losses from wagering transactions are deductible, under 


the bill, only to the extent of the gains from such trans- 
actions. 
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Minor Income Tax Changes 


Annuities—By way of currently taxing the portion of 
annuity payments that represent income, it is prescribed 
that 3 per cent of such payments shall be deemed to be 
interest. Under the present law no tax attaches until the 


total amounts received exceed the amount paid for the 
annuity. 


Expenses of earning wholly tax-exempt income are not 
deductible from gross, income under the bill. 


Installment Basis——In the case of sales of realty and casual 
sales of personal property, the installment basis will be 
permitted only if the initial payments do not exceed 30 


per cent of the selling price, instead of 40 per cent, as in 
the present law. 


Taxes, Deductibility—Estate, inheritance and gift taxes 
are not deductible for income tax purposes. 


\Vithholding Tax at Source—Tax-free Covenant Bonds.-— 
The requirement of withholding tax in the case of tax-free 
covenant securities is limited, under the bill, to such securi- 
ties as were issued before January 1, 1934. 


Administrative Changes 


Statute of Limitations—Under the bill, the Government 
has three years, instead of two, from time of filing of the 
return, for starting proceedings for assessment and collec- 
tion of tax by the mailing of a deficiency notice. Where 
prompt assessment has been requested in the case of a 
decedent or a corporation in dissolution, the Government 
is given eighteen months from the time of filing of the 
return within which to start assessment proceedings instead 
of the twelve months allowed under existing law. To those 
cases where there is now no time limit for assessment 
(fraud cases) there are added all returns from which an 
amount in excess of 25 per cent of the gross income 
reported has been omitted from the return. Instead of 
two years for the United States to bring suit to recover 
an erroneous refund, five years would be allowed where 
the refund was induced by fraud or misrepresentation of a 
material fact. No period already expired when the Bill 
becomes law could be revived, however. 

It is prescribed that if the return was filed before the 
due date, the beginning of the period for assessment shall 
be the last day prescribed by law for filing the return. 

A new provision for suspension of the statutory period 
would apply to bankruptcy and receivership cases; the 
suspension period starting from date of adjudication of 
bankruptcy or appointment of a receiver and ending thirty 
days after notice of appointment of trustee or receiver. 
Sut the suspension period would in no event exceed two 
years, 

The time limit for filing refund claims or for making 
refunds without claims is likewise extended to three years 
from the time of filing a return, if a return was filed. The 
present limitation period of two years from date of payment 
of tax is retained, however, the taxpayer receiving the 
benefit of whichever period is. the longer. In the case of 
an overpayment found by the Board of Tax Appeals it is 
refundable only if the Board found also as part of its 
decision that the tax was paid within three years before 


the filing of the claim or the filing of the petition, which- 
ever is the earlier. 


Time for Filing Petition to Board.—The bill provides 90 


days for filing a petition to the Board of Tax Appeals 
instead of the 60 days in the present law. 


Other Administrative Changes——Changes as to jeopardy 
assessments, effect of Bureau rulings and regulations, and 
reorganization of the General Counsel’s office, are a few 
of the minor administrative measures in the bill. 


Miscellaneous Taxes 


Estate Tax—Revocable Trusts—An addition to Sec. 302 (d) 
of the 1926 Act provides that a power to alter, amend or 
revoke shall be considered to exist on date of decedent’s 
death even though the exercise of such power is dependent 
on precedent notice or where revocation takes effect only 
on expiration of a certain period after exercise of the power. 
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Postal Rates.——Increase in postal rates on first-class 
mail matter is extended to expire on July 1, 
1935 instead of July 1, 1934. Sec. 2 of Pub. No. 
73—73rd Congress (H. R. 5040), is amended to extend 
President’s authority to modify postage rates during the 


period ending June 30, 1935 instead of June 30, 1934, as 
formerly provided. 


Fruit Juice Tax.—Tax on unfermented grape juice (Sec. 
615 (a) (2), 1932 Act) is repealed. Sec. 615 (a) (3) is 
amended to impose the tax on all imitations of unfermented 
fruit juices (except grape juice). Previously, the tax was 
imposed on both unfermented fruit juices (except grape 
juice) and imitations thereof. The tax on still drinks (Sec. 
615 (a) (4)), is amended to remove the exception of grape 


juice and to extend the exemption provided therein to “fruit 
juices.” 


Processing Tax on Oils.—A processing tax of 5 cents per 
pound is imposed upon the first domestic processing of 


coconut oil or sesame oil, or combinations or mixtures 
brought into the United States. 


Lubricating Oils and Gasoline——Sec. 601 (c) (1) of the 1932 
Act relating to sales of lubricating oil is amended to require 
registration and bond for persons liable to the tax; to 
abolish tax-free sales under Sec. 620 as to lubricating oils, 
and to provide for credits or refunds with respect to certain 
sales where oil has been used in the manufacture or pro- 


duction of any article upon which the tax has been paid 
under Title IV of the 1932 Act. 


Tax on Production of Crude Petroleum.—A tax of 1/10 of 
1 cent per barrel of 42 gallons is imposed on crude 
petroleum produced in the United States to be paid by 
stamp by the producer prior to removal from the premises 
where produced, refining on the premises, or any other 


disposition of such petroleum. Effective on the day after 
the enactment of the Act. 


Tax on Refining of Crude Petroleum.—A tax of 1/10 of one 
cent per barrel of 42 gallons is imposed on crude petroleum 
refined or processed in the United States, and on gasoline 
produced or recovered in the United States from natural 
gas. Effective on day after enactment of the Act. 


Termination of Bank Check Tax—Sec. 751 of the 1932 
Act as amended is amended to provide for the termination 


a" tax on bank checks on Jan. 1, 1935, instead of July 1, 
1 . 


Estimated Revenue Increase 


Assuming a reasonable increase in business, the Ways 
and Means Committee estimated that the bill as reported 
to the House would bring an additional revenue to the 
Treasury amounting to $258,000,000 a year. The estimated 


increases by various classifications of changes from 
present law follow: 


Changes in tax-rate structure 


ofa ataeter nebo taro: insyaliings aloe eae $ 28,000,000 
Administration of depreciation allowances ................ 85,000,000 
RE Se eee eee ere 30,000,000 
Personal holding companies (directly or indirectly) ........ 25,000,000 
Exchanges and reorganizations ......................005. 10,000,000 
Dividends out of pre-March 1, 1913, earnings ............ 6,000,000 
oo eR RII ne i 3 aia a Ce 5,000,000 
Nooo Sacchus re: acacs io soln ocd Seas Sw usealerce ee 20,000,000 
Partnerships 


5. OR ee ee Wer Sener Ree, Se ee 5,000,000 
Administrative changes in gasoline and lubricating-oil taxes.. 20,000,000 
Miscellaneous provisions 24,000,000 


Rie GATE ang Whec8) Sia rRtaNo ete whe $258,000,000 


Total additional revenue 


Amendments Limited by House 


Adoption of a rule by the House on February 14 limiting 
debate to 16 hours and permitting amendments only if 
offered by the Ways and Means Committee presaged that 
the measure would be approved and reported to the 
Senate early in the following week. The measure will 
then run the gauntlet of scrutiny by the Senate Finance 
Committee, during which hearings will be held. When 
it reaches the Senate for debate more deliberate action 


is probable than in the House, but major changes do not 
appear to be in prospect. 
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